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FAMILY AND MEDICAL LEAVE ACT OF 1989 



April 13, 1989 —Ordered to be rrinted 



Mr. Hawkins, from the Committee on Education and Labor, 
submitted the following 

REPORT 

together with 

MINORITY, SUPPLEMENTAL, ADDITIONAL, AND INDIVIDUAL 

VIEWS 

[To accompany H R 770 which on February 2, li;89. was referred jointly lo the Com- 
mittee on Education and Labor and the Committee on Post Office and Civil Serv- 
ice] 

[Including cost estimate of the Congressional Budget Office] 

The Committee on Education and Labor, to whom was referred 
the bill (H.R. 770) to entitle employees to family leave in certain 
cases involving a birth, an adoption, or a serious health condition 
and to temporary medical leave in certain cases involving a serious 
health condition, with adequate protection of the employees' em- 
ployment and benefit rights, and to establish a commission to study 
ways of providing salary replacement for employees who take any 
such leave, having considered the same, report favorably thereon 
with an amendment and recommend that the bill as amended do 
pass. 

The ame ndment appears immediately preceding the Section-by- 
Section Analysis. 

Summary of Purpose 

The purpose of this legislation is to entitle '^'mployeeo to family 
leave in cases involving the birth, adoption or placement for foster 
care of a child or upon the serious health condition of a child or 
parent. It also seeks to provide temporary medical loave to employ- 
ees in cases involving the inability to perform the functions of 

2i)-0,)fi U S DtPARTMENT Of EDUCATION 



ERIC 



nyps havH rt^'en 'Tiadp t 



Points o< vie* Of ()Dtr>ions stated tn \h>s docu 
mpnt do not neces&anly teD'eSPnl ofttCiul 
Of PI positton Qf pchry 



2 



one's position because of a serious health condition. The bill pro- 
vides employment and benefit protection to employees during the 
leave period. The bill also establishes a commission to study the ef- 
fects of such leave, particularly on small businesses. 

Introduction 

H.R. 770 addresses a profound change in the composition of the 
workforce that has had a dramatic effect on families. Sixty percent 
of all mothers are currently in the labor force, which is three times 
what it was thirty years ago. In the great majority of families 
today, all of the adult members work. The role of the family as pri- 
mary nurturer and care-giver has been fundamentally affected by 
a new economic reality. Families are struggling of find a way to 
carry out the traditional role of bearing and caring for children 
and providing the emotional and physical support to their members 
during times of greatest need. Wheii families fail to carry out these 
critical functions, the societal costs are enormous. 

In order to nelp families cope with the new work place reality, 
H.R. 770 establishes a minimum standard that assures f^mployees 
tne availability of unpaid leave with job protection under special 
circumstances. It makes available to employees, up to 10 weeks of 
leave over a 2-year period, to care for a newly born or adopted 
child, or to care for an employee's child or parent with a serious 
health condition. Employees are also able to take up to 15 weeks a 
year of leave if they are unable to perform their jobs because of a 
serious health condition. 

The adjustments this legislation may sometimes require of em- 
ployers are offset by savings ii. medical and child care costs as well 
as the broad societal benefit of strengthened families. Employers 
also benefit directly from the retention of loyal and skilled employ- 
ees, including savings on recruitment, hiring, and training costs 
and improved employee morale. Finally, the bill w^ill help reduce 
the cost to both government and private charities of picking up the 
pieces when families fall apart. 

An unpaid leave requirement is a cost-effective means of dealing 
with the essential concern of helping families to survive. H.R. 770 
is baseo on the belief that if families are to continue performing 
their care-giving role, t le minimum standards for family and medi- 
cal leave e&tablished in the bill are essential. 

Committee Action 
Legislative action in the 101st Congress 

On February 2, 1989, Representatives William Clay (D-Missouri), 
Marge Roukema (R-New Jersey) and Patricia Schroeder (D-Colora- 
do) introduced H.R. 770, the Family and Medical Leave Act. The 
bil! was referred jointly to the Committee on Education and Labor 
and the Committee on Post Office and Civil Service. H.R. 770 has 
been cosponsored by more than 150 Members of Congress. 

On February 7, 1989, the Education and Labor Subcommittee on 
Labor-Management Relations held a legislative hearing on the 
Family and Medical Leave Act. Testirrony was presented by the 
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General Accounting Office, interested individuals, academics, union 
officials and business representatives. 

The Subcommittee on Labor-Management Relations met to 
mark-up the bill on February 28, 1989. H.R. 770 was favorably re- 
ported, without amendment, by a vote of 11 to Tx 

On March 8, 1989, the Committee on Education and Labor or- 
dered H.R. 770, as amended, favorably reported by a vote of 23 to 
12. The Committee approved amendments to extend coverage of 
the bill to include employees of the U.S. Conf^ress and to create 
special rules to address the unique situation of public elementary 
and secondary school teachers and other clarifying amendments 

In the Senate, a similar bill, S 345> was introduced by Senator 
Christopher Dodd (D-Connecticut) on February 2, 1989 The bill was 
referred to the Committee on Labor and Human Resources. The 
Subcommittee on Childern, Family, Drugs and Alcoholism held a 
legislative hearing on S. 345 on February 2, 1989, Testimony was 
presented by interested individuals, academics, state officials and 
business representatives 

Legislative action in the 98tK 99th and 100th Congresses 

Prior to the introduction of family and medical leave legislation, 
the Select Committee on Children, Youth, and Families, during 
1984, conducted a comprehensive investigation of the issues involv- 
ing families and child care. The Select Committee issued a report, 
entitled ^'Families and Child Care* Improving the Options", based 
upon the testimony of 160 witnesses at hearings held across the 
country The Select Committee unanimously recommended that 
Congress review improving current leave policies, including the 
issue of job continuity. 

On April 4, 1985, Representative Patricia Schroeder introduced 
H.R 2020, the Parental and Disability Leave Act of 1985. H.R 2020 
required that employees be allowed parental leave in cases involv- 
ing the birth, adoption or serious illness of a child and temporary 
disability leave in cases involving the inability to work due to non- 
occupational medical reasons. The bill was referred jointly to the 
Committee on Education and Labor and the Committee on Post 
Office and Civil Service. 

The Education and Labor Subcommittees on Labor-Management 
Relations and Labor Standards and the Post Office and Civil Serv- 
ice Subcomniittees on Civil Service and Compensation and Employ- 
ee Benefits held a joint oversight hearing on the issue of paren+'^l 
and disability leave on October 17, 1985 Testimony was presented 
by individuals, government officials, public interest and civic orga- 
nizations, academics, labor representatives and corporate officials. 

On March 4, 1986, Representatives Clay and Schroeder intro- 
duced H.R. 4300, the Parental and Medical Leave Act a bill to en- 
title employees to parental leave in cases involving the birth, adop- 
tion or serious health condition of a son or daughter and temporary 
medical leave in cases involving the inability to work because of a 
serious health condition. The bill superseded H.R. 2020 and was re- 
ferred jointly to the Committee on Education and Labor and the 
Committee on Post Office a ad Civil Service. 

On April 9, 1986, Senator Christopher Dodd introduced S- 2278, 
the Parental and Medical Leave Act in the Senate. S. 2278 was 
referred to the Committee on Labor and Ht man Resources 
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The Post Office and Civil Service Subcommittees on Civil Service 
and Compensation and Employee Benefits held a joint legislative 
hearing on the bill on April 9, 1986. Testimony was presented by 
Federal Government employees speaking as individuals, child care 
experts and union representatives. 

T u ^i^"^ Education and Labor Subcommittees on 

Labor-Management Relations and Labor Standards held a joint leg- 
islative hearing on H.R. 4300. Testimony was presented by individ- 
uals, child care experts, public interest organizations, union offi- 
cials, and business representatives. 

On May 8, 1986, the Subcommittee on Compensation and Em- 
ployee Benefits, by voice vote, ordered H.R. 4300 favorably report- 
ed. On June 11, 1986, the Committee on Post Office and Civ^'l Serv- 
ice by a rollcall vote of 18 to 0, ordered H.R. 4300 favorably report- 
ed (H. Rept. 99-699 part 1). ^ i^F^it 

On June 12, 1986, the Subcommittee on Labor-Management Rela- 
tions ordered H.R^ 4300 favorably reported by a rollcall vote of 8 to 
b On June ^4, 1986, the Commission on Education and Labor or- 
dereo H.K. 4300, as amended, favorably reported. An amendment 
in the nature of a substitute, offered by Congresswoman Roukema 
was rejected by a vote of 13 to 19. An amendment in the nature of 
a substitute, offered by Subcommittee on Labor-Management Rela- 
tions Chairman Clay, was adopted by the Committee by a rollcall 
YoAA ^ }^\ Committee favorably ordered reported H R 
4300, as amended, by voice vot ^ 'H. Rept. 99-669 part 2). 

The Committee on Rules approved an open rule for floor consid- 
eration of H.R. 4300 on September 17, 1986 (H Res 552) The 99th 
Congress adjourned before any further action on H.R. 430C was 
taken. 

On February 3, 1987, Representatives William Clay (D-Missouri) 
and Patricia Schroeder (D-Colorado) introduced HR 925 the 
Family and Medical Leave Act, a bill to provide unpaid family 
leave to employees upon the birth or adoption of a child or to care 
for a seriously ill child or parent and temporary unpaid medical 
leave for an employee's own serious health condition The bill was 
referred jointly to the Committee on Education and Labor and the 
Committee on Post Office and Civil Service 

Joint legislative hearings were conducted by the Committee on 
Education and Labor Subcomn-ittees on Labor-Management Rela- 
tions and Labor Standards on February 25, and March 5 1987 Tes- 
timony was presented by members of Congress, interested individ- 
uals, public interest and civic organizations, academics, union offi- 
cials and business repiesentatives. 

On May 13. 1987, the Subcommittee on Labor-Management Rela- 
tions favorably reported H.R 925 by voice vote. On November 17, 
lyy/, the Committee on Education and Labor ordered HR 925 as 
amended, favorably reported. The Committee approved an amend- 
ment in the nature of a substitute to H.R 925, offered by ranking 
subcommittee minority menber Marge Roukema (R-New Jersey) 
and approved the bill as amended by the substitute, by a rollcall 
vote of 21 to 11 with 1 m^^mber voting present All other amend- 
ments to H.R. 925 wpre rejected 

'^o? Of^^^^ Civil Service Subcommittees 

on Civil bervice and Conripensation and Employee Benefits held a 
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legislative hearing on April 2, 19S7 Testimony was presented by 
the Office of Personnel Management, the General Accounting 
Office, interested individuals, and Federal employee union repre- 
sentatives The Subcommittee on Civil Service approved H.R 925, 
without amendment, by a vote of 3 to 0, on May 5, 1987 The Sub- 
committee on Compensation and Employee Benefits approved H.R. 
925, without amendment, by voice ^ Jte, on May 19, 1987. The Com- 
mittee on Post Office and Civil Service ordered H.R. 925 favorably 
reported, wiihout amendment, by voice vote, on February 3, 1988. 

In the Senate, a bill similar to the Family and Medical Leave 
Act, S. 249, was introduced by Senator Christopher Dodd (D-Con- 
necticut) on January 6, 1987. The bill was referred to the Subcom- 
mittee on Children, Family, Drugs and Alcoholism and the Sub- 
commillee on Labor of the Cc nmittee on Labor and Human Re- 
sources. The Subcommittee on Children, Family, Drugs, and Alco- 
holism held seven legislative hearings on S. 249; three in Washing- 
ton, D.C. un February 19, April 23, and October 29, 1987 and four 
regional hearings on June 15 in Boston, Massachusetts, July 20 in 
Los Angeles, California. September 14 in Chicago, Illinois and Octo- 
ber 13 in Atlanta, Georgia Testimony was presented at each of the 
hearings by Members of Congress, interested individuals, state and 
local government officials, civic and advocacy organizations, aca- 
demics, union officials and business representatives. At the end of 
the 100th Congress, S 249 was brought before the full Senate for 
consideration. After several days of debate, the bill was withdrawn 
from consideration because of the failure to win a cloture vote that 
would have ended a fillibuster against the bill 

Background and Need for Legislation 

Private sector practices and government policies have failed to 
keep pace with recent economic and social changes that have sig- 
nificantly intensified the tensions between work and family This 
failure continues to impose a heavy burden on tamilies, employees, 
employers and society as a whole H.R. 770 provides a sensible re- 
sponse to the glowing conflict between work and family by estab- 
lishing a right to unpaid family leave and temporary medical leave 
for all workers. 

The need for family leave 

The United States has experienced what can only be character- 
ized as a deniographic revolution in the composition of its work- 
force, with profound consequences for the lives of working men and 
women and their families. Today, according to the liureau of Labor 
Statistics, 96 percent of fathers and more than 60 percent of moth- 
ers work outside the hc>me. The participation of women in the 
labor force has risen from 19 percent in 1900 to more than 52 per- 
cent today; 44 percent of the U S. labor force are now women. Be- 
tween 1950 and 1980, the labor force participation rate of mothers 
tripled The fastest growing segment of this group is comprised of 
women with children under the age of 3. Over 52 percent of all 
mothers with children under one year of age are now working out- 
side of the home, up from 43 percent just 5 years ago and 32 per- 
cent 10 years igo. More than half of all children in two-parent fam- 
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ihes have both parents in the work force The once typical family 
where dad worked outside of the home to support mom and two 
children is found in only 3 7 percent of the Nation's families 

Equally dramatic is the unprecedented divorce rate of 50 percent 
and the increase in out-of-wedlock births, which has left millions of 
women to struggle as heads of households, supporting themselves 
and their children. Women represent the sole parent in 16 percent 
of all families. Eighty percent of all divorced mothers and 56 per- 
cent of unmarried mothers work outside the home. The majority of 
these women workers remain in female intensive, relatively low 
paid jobs and are less likely than men to have adequate job protec- 
tions and benefits. Each of these phenomena, which affect women 
of all races, are most pronounced for black and other minority 
women. Single women heads of households, who work full time in 
the labor force, often cannot keep their families above the poverty 
line. 

Another demographic change relevant to the leave needs of all 
employees, involves the growing number of elderly in our society. 
Currently, more than 11 million family members provide unpaid 
help to ailing relatives, the most common caregiver being a child or 
spouse. About 38 percent of those caring for elderly relatives are 
children, and 35 percent are spouses. The average age of persons 
caring for elderly family members is 57 years. 

Similarly, the percentage of adults in the care of their working 
children or parents due to physical and mental disabilities is grow- 
ing. There is a trend away from institutionalization, which has 
been shown to be cost ineffective and often detrimental to the 
health and well-being of persons with mental and physical disabil- 
ities. Although independent living situations a/e often preferable, 
deinstitutionalization can result in increased care responsibilities 
for family members, many of whom are also of necessity wage 
earners. This trend toward home care is laudable because of the 
strong benefits it provides to the health and well-being of families; 
however, it can also add to the tension between work demands and 
family needs. 

The significance of these demographic changes is apparent. 
Where men and women alike are wage earners, the crucial unpaid 
caretaking services traditionally performed by wives— care of 
young children, ill family members, aging parents— has become in- 
creasingly difficult for families to fulfill. Yet these functions — phys- 
ical caretaking and emotional support, are often performed best by 
families. Indeed, in i.-^any instances, only families can perform 
them adequately. Society has long depended on the family to meet 
these needs and being able to prov^ide such care has supported and 
strengthened families. Depriving families of their ability to meet 
such needs seriously undermines the stability of families and the 
well-being of individuals, with both economic and social costs. Yet 
today, at a magnitude significantly greater than ever before, Amer- 
ican business requires the services of women and men alike 
Modern families have made painful sacrifices to adopt to the needs 
of business and to the demands of wage earning. Business must 
make some modest accommodations to the needs of working fami- 
lies, in order to preserve the most essential of the traditional func- 
tions of the family. 



The testimony of individual working people before the Subcom- 
mittee on Labor-Management Relations demonstrated the difficul- 
ties faced by today's working families. Over the past 4 years, the 
members of the Subcommittee have heard testimony from working 
men and women who have been denied leave to care for newborn, 
newly adopted or sick children or elderly parents 

Mrs Beverly Wilkinson was working for a laige Atlanta based 
corporation when she became pregnant with her first and only 
child. She requested, and was granted. 5 weeks maternity leave 
without pay and 2 weeks accrued vacation leave with pay During 
her leave period, Mrs Wilkinson spoke with her office weekly and 
there was never a hint that there would be a problem with her re- 
instatement. However, the day before she was to return to work 
she was informed that her position had been eliminated In testi- 
mony before the Subcommittee she stated- 

I was stunned. I felt betrayed I hed invested five years 
of my life in this company. I had helped (my department) 
grow from a ten person division to a division of o.er forty 
people ... A woman should not have to choose between 
her job and becoming a mother and a couple should not be 
punished for becoming a family . . , Our government has 
lost sight when it comes to the working f^amly a work- 
ing mother, I feel that I have very little reprer^entation on 
this matter We must bring our public policy in line 
with current reality of the 1980's when a two income 
family is the norm, not the exception 

Ms. Lorraine Poole, an employee of a large municipality, testified 
to her heartbreak when she could not accept a long-awaited adop- 
tive baby that had become available to her. Her employer had told 
her that she would lose her job if she took time off from work to 
receive the child and the adoption agency would not place the child 
unless assured that she would take some time off to be with the 
child. Ms. Poole was left with no choice but to decline the place- 
ment. 

Ms. Ins Elliot, described to the Subcommittee the difficulties she 
faced as a fuP-time worker with a preschool aged son and a serious- 
ly ill infant Her employer, a national corporation, had no family 
leave policy. Ms. E]lliot was offered a 90 day personal leave, without 
pay or job protection, but she could not risk losing her position or 
health benefits as the sole medical insurance carrier for her family. 
She concluded her testimony by saying ' No parent should ever 
have to be torn between nurturing their serioulsy ill child and re- 
porting to work like I did " 

Ms. Joan Curry lost her job when she failed to balance the re- 
sponsibilities of work and caring for an elderly parent to her em- 
ployer's satisfaction Ms Curry was a clerical worker for a major 
university in the District of Columbia when her mother, who suf- 
fers from Alzheimer's Disease, moved from New York City to live 
with her A novice at eldercare, Ms Curry had a difficult time find- 
ing support help, a doctor and day care Because most of the serv- 
ices she needed had office hours of 9 to 5, Ms. Curry frequently 
needed to take long lunch hoars and make personal calls during 
her own working hours Though she had explained her situation to 
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h T supervisor, Ms Curry was fired because her morning tardiness, 
lo.ig lunch breaks and personal calls (all done for the purpose of 
obtaining proper care for her mother) were felt to be a negative in- 
fluence on her coworkers. Ms Curry stated before the Subcommit- 
tee: 

I was experiencing the nightmare of wanting to do my 
best. I wanted to provide the best reasonable care for my 
sick mother and I wanted to provide top-quality productivi- 
ty for my employer. Unfortunately I could not have both 

. . The feeling of rejection and failure that stems from 
being told to leave a job is an incredible strain, but the 
fact that I could not afford to be out of work . . . The 
Family and Medical Leave Art would have given me the 
time and reduced the stress in learning how to properly 
handle my mother's care. Most times, caregiving responsi- 
bilities can not be carried out without the understanding 
of an employer and the time off from work. 

Men are equally at risk of losing their jobs when they request 
family leave. Mr. David Wilt of York, Pennsylvania, told the Sub- 
committee how he lost his job when he needed a few days of leave 
to take his recently adopted 2-month-old daughter with Downs syn- 
drome to Children's Hospital in Washington, DC, more than 100 
miles away, for major heart bypass surgery, Mr. Wilt, a baker, had 
arranged with his employer to take 3V2 days off, but on the day 
before his scheduled leave he was told if he left he would be fired. 
Mr Wilt was unable to find another job and had no choice but to 
stay home and takes care of his two handicapped children while 
his wife was employed full time. 

Stephen F Webber, a coal miner and member of the executive 
board of the United Mine Workers of America, after describing his 
union's efforts to negotiate for family leaves, stated: 

Caring for a seriously ill child presents special problems 
to working miners Treatment centers for serious illnesses 
such as cancer are often located in urban centers, forcing 
families in rural communities to travel great distances. I 
think in particular, of one coal miner I kno^^ whose child 
has cancer, and who must travel nearly 40J miles round 
trip each month from his rural home to take his child for 
treatment at a medical center in Morgantown, West Vir- 
gii/a. 

His testimony included other compelling examples, including 
that of a miner whose 5-year-old son became comatose after chok- 
ing on a piece of food and required 24-hour-a-day care, care that 
the miner, a single parent and sole wage earner, had to provide or 
arrange. 

Experts who testified before the Subcommittee confirmed the im- 
portance of family leaves Dr. Eleanor S. Szanton, executive direc- 
tor of the National Center for Clinical Infant Programs, testified: 

\Vhile chiMren require careful nurturing throughout 
their developmeiit, the formation of loving attachments in 
the earliest months and years of life creates an emotional 
'Voot system" for future growth and development How 
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are these attachments formed? Through the daily feeding, 
bathing, diapering, comforting and **bab> talk" that are all 
communications of utmost importance in beginning to give 
the child the sense that life is ordered, expectable and be- 
nevolent. ... In short, these factors affect the baby's cog- 
nitive, emotional, social and physical development . . . Once 
parents and babies do establish a solid attachment to each 
other, the transition to work and chilu care is likely to be 
easier for parents ^nd for the child. Parents who have cared 
for their infant for several months are likely to understand 
a good deal about their child's unique personality and the 
kind of caregiver or setting which will be most appropriate. 
Babies, for their part, who have already begun the process of 
learning to love and trust their parents are better able to 
form— and to use — trusting, warm relationships with other 
adults. 

Dr. T. Berry Brazelton, chief of the Child Development Unit at 
Boston's Children's Hospital and associate professor of pediatrics at 
Harvard, testified before the Subcommittee of the importance of 
granting new parents leave for purposes of developing strong ini- 
tial attachments with their newborn or newly adopted baby, a proc- 
ess which he refers to as ''bonding". He stated: 

When parents are deprived too early of the opportunity 
to participate in the baby's developing ego structure, they 
lose the opportunity to understand the baby intimately 
and to feel their own role in development. . . . We need to 
prepare working parents for their roles in order to pre- 
serve the positive forces in strong attachments—to the 
baby and to each other. We certainly must protect the 
period in which the attachment process is solidified and 
stabilized by new parents. With the new baby, this is likely 
to demand at least four months. ... As a nation, we can no 
longer afford to ignore our responsibilities toward children 
and their families. 

Meryl Frank, director of the Infant Care Leave Project of the 
Yale Bush Center in Child Development and Social Policy, reported 
to the Subcommittee on the 1986 conclusions and recommendations 
of the Project's Advisory Committee on Infant Care Leave. The Ad- 
visory Committee echoed the views of Dr. Brazelton and Dr. Szan- 
ton, and concluded that the "infant care leave problem in the 
United States is of a magnitude and urgency to require immediate 
national action." The Advisory Committee, whose members include 
academics and professionals in child developm'^nt, health and busi- 
ness, recommended a 6 monch minimum leave, with partial income 
replacenfient for the first 3 months and benefit continuation and 
job protection for the entire leave period. 

The Subcommittee vas also provided the recommendations of the 
Economic Policy Council of the United Nations Association of the 
United States of America [EPC]. During 1984, the E^C, which is 
comprised of corporate executives, union presidents and academics, 
studied the economic and demographic trends transforming the 
family and the labor force and issued a report in December of 1985 
of its findings, entitled ''Work and Family in the United States* A 
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Policy Initiative/' The EPC recommended a 6 to 8 week job protect- 
ed maternity leave, wth partial income replacement; a 6 month 
unpaid, but job protected, parental leave; job protected disability 
leave for all workers; the provision of temporary oisability Insur- 
ance to all workers; and the establishment of a national commis- 
sion on contemporary work and family patterns. 

The extent of existing family leave policies 

Many aspects of family leave, particularly those relating to preg- 
nancy and parenting, have been extensively studied. However 
there is still no comprehensive study of the range of family leaves 
provided by American businesses. Many employers provide ''per- 
sonal leave" which is available for family crises such as the serious 
illness or death of a child or parent. Such leave is almost universal- 
ly unpaid and discretionary. Employees sometimes are able to use 
^^acation leave (a benefit that is usually paid) at times of such 
crisis. Only a small percentage of employers have policies providing 
a leave specifically for purposes of caring Tor ill-family members. 

There has been considerable study of those aspects of family and 
medical leave relating to pregnancy, maternity and less frequently, 
paternity. Such leave has been the subject of litigation since the 
early 1960's, based upon constitutional claims and Title VII of the 
Civil Rights Act of 1964, as won =^n workers sought equal treatment 
in the work place. The amendment to title VII in 1978, by the 
Pregnancy Discrimination Act [PDA], has had an especially signifi- 
cant impact on the perception of women as wage earners and on 
the availability and nature of both parental and medical leave. 
Under the PDA, an employer is prohibited from discriminating on 
the basis of pregnancy, childbirth and related medical conditions. 
The PDA further provides that "women affected by pregnancy, 
childbirth, or related meuical conditions shall be treated the same 
for all employment-related purposes, including receipt of benefits 
under fringe benefit programs, as other persons not so affected but 
similar in their ability or inabihty to work." 42 U.S.C. sec. 2000e-k. 

This language requires that employers adhere to two basic prin- 
ciples. First, they must permit physically fit pregnant employees to 
continue to work just as any other physicaly fit employee would be 
permitted to work (traditionally, women were terminated or placed 
on mandatory unpaid leave early in pregnancy). Second, when a 
Nvoman becomes physically unable to work because of a complica- 
tion of pregnancy or due to childbirth and the recovery period fol- 
lowing chidbirth, she is entitled to the same sick leave, disability 
leave, health insurance or other benefit that is extended to other 
employees who, because of a physical condition, are unable to 
work. 

The result has been that employers, to comply with the la^v, 
permit pregnant women to work unless or until they are unabh to 
work and then provide whatever compensation or leaves they pro- 
vide to other employees tempoiarily unable to work for medical 
reasons. As a practical matter, many pregnant employees work 
until they give birth and then are on medical leave (paid if the em- 
ployer compensates other disabled workers or if there is a State 
Temporary Disability Insurance program) for the physical recovery 
period following childbirth (typically 6 to 8 weeks). Some employers 
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provide an additional unpaid leave period ibllowing disability to 
allow a parent to stay home with a new baby This additional "pa- 
rental leave", if given, must, under Title VII. be available to par- 
ents of either sey. (Equal Employment Opportunity Commission 
[EEOC] Compliance Manual seciion ()2G.(). see alf^o. Ackerma.i v 
Board of Education of the Cit\ of New York. I]S7 F. Supp 7() (7th 
Dist. N.Y. 1974).) 

In response to the influence of the PDA, thousands of companies 
have reevaluated their personnel practices and implemented poli- 
cies responsive to the needs of their changed workforces In addi- 
tion, the five States which provide temporary wage replacement 
under a State temporary disability insurance program (California, 
New Jersey, New York, Rhode Island and Hawaii) now cover preg- 
nancy and childbirth related work disabilities These longstanding 
state programs have proven to be both successful and cost-effective 
wage replacement systems for workers who are unable to perform 
their jobs due to non-work related illnesses, injuries or other medi- 
cal reasons. 

Several recent studies on parental leave policies have been pre- 
sented to the Subcommittee The National Council of Jewish 
Women Center for the Child conducted a survey on leave policies 
in 1987. The survey cvas conducted m 100 communities across the 
country and included responses from over 2000 employers of all 
sizes. The NCJW study separated the experiences of employers 
with fewer than 20 employees and those with 20 or more employ- 
ees. The study found that 72 percent of women at firms of 20 or 
more and 51 percent of women at firms with under 20 employees 
receive a minimun of 8 weeks of job protected med'cal leave for 
pregnancy Almost 40 percent ot all of the surveyed employers also 
provide an additional penod of family leave to women. Although 
the differences in the provision of medical leave for pregnancy 
were significant ibr smaller and larger employers, there was little 
difference in the provision of family leave between varying sizes of 
employers 

These studies supplement the findings of two earlier surveys 
which focused on the policies of medium and large sized firms Cat- 
alyst, a national non-profit research organization, conducted a 
survey of the policies of Fortune 1500 companies and issued its 
Report on a National Study of Parental Leaves in 1986. The Cata- 
lyst survey focused only on the country's largest companies, which 
tend to provide more generous policies than employers generally. 
Catalyst reported that 95 percent of the survey's respondents of- 
fered shoft-term disabibty or medical leave during a worker's (in- 
cluding a pregnant worker's) period of inability to perform his or 
her job; almost all with full or partial pay, 51.8 percent of the re- 
sponding companies offered some unpaid leave to women for par- 
enting las distinct from the disability leave) and guaranteed their 
right to return; 40 percent to the same job, nearly 50 percent to a 
comparable job. One third of these employers offered 4- to 6-months 
leave and 7.2 percent offered over 0 months of family leave. De- 
spite the apparent conflict with title VII of the Civil Rights Act, 
only 87 percent of these ^ ompanies extended parental leave rights 
to fathers and often on a different (and less extended) basis than to 
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mothers. Additionally, only 27.5 percent ot the respondents offered 
benefits to workers who adopt children. 

The Catalyst survey ^ound that approximately 75 Percent of the 
companies granting family and medical leave reported the work of 
employees on leave and a large percentage of the companies hired 
temporaries to supplement their rerouting strategy or to fully take 
over the absent employee's wo* k. Significantly, 86.4 p)ercent of the 
respondents stated that providing leave and arranging to continue 
benefit-s was relatively easy. As part of its report to corporations, 
Catalyst recommended that companies provide disability leave, 
with full or partial pay, and unp^' d parenu.1 leave for up to 3 
months, with reinstatement to the same or comparable position 
after they leave. 

A survey of 1,000 small and medium sized firms, conducted in 
1981 by Sheila Kamerman and Alfred Kahn of th? Columbia Uni- 
versity School of Social Work, provides an important companion to 
the Catalyst study. According to Kamerman and Kahn, less than 
40 percent of all working women received paid disability leave for 
the six to eight week recovery period after chil 'b'rth. This figure, 
which is far lower than the Fortune 1,500 figures reported by Cata 
lyst, apparently reflects the fact that small and medium size em- 
ployers are less likely to provide disability benefits. (These findings 
may also n ct the earlier sui-vey date of the Columbia Study, 
which was undertaken much closer in time to the April 1979 effec- 
tive date of the PDA tnan was the Catalyst survey; smaller employ- 
ers may not yet have adjusted their policies at the time of the first 
survey.) Eighty-eight percent of the cc*npanies provided '^Hiateirii- 
ty" leave, but only 72 percent formally guaranteed the same or 
comparable job and retention of seniority. 

The most ^ecent study on parental leave was conducted by the 
Bureau of Labor Statistics and was issued April 4, 1989. The BLS 
survey finds that 33 percent of employees working in medium and 
large private businesses are provided ^'maternity leave" and 16 per- 
cent are covered by unpaid *'patern''ty leave". Such leave ^s defined 
in the study as leave vj care fc_ a newborn child and does not in- 
clude other kinds of leave such as leave for short-term disabilities 
and paid vacation, which also might be used for this purpose. The 
1988 survey provides representative data for thirtv one million 
workers in private nonagricultural establishments with 100 or 
more employees. These figures represent virtually no change from 
a similar study conducted by BLS in 1986. The study shows that 
since 1986 there has been no increase in the number of employers 
l^roviding parental leaves. 

The BLS study also finds that only 5 perce*. of employees are 
covered by flexible benefit or cafeteria plans. These figures clearly 
refute the argument that the ''recent trend" toward cafeteria style 
benefit plans make FMLA unnecessary. Such plans, according to 
the most recent data, cover at most n.e in twenty workers. 

These studies taken together : .^icate that while many employers 
permit parental leaves, a substantial percentage of employers of all 
sizes have yet to adopt such policies. They show that while many 
employers have found providing such leave makes good business 
sense, there remains a significant need for a minimum standard 
on family and medical lei.ve. 
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2,ie need for temporary medical leave 

The need for a temporary medical leave policy arose long before 
the fundamental changes in the workforce previously discussed. 
Wo^'kers and their families have always suffered inordinately when 
fned for medical reasons. However, the changed demographics 
have dramatically added to the harm caused by the lack of such a 
policy. The traditional family which depended on the salary of a 
sole wage earner was and is severely affected by the loss of the ill- 
worker's job. But while this family has traditionally had a second 
parent available to help meet such emergencies, today a new class 
of workers exists without such backup support: single heads of 
household, who are predominately women workers in low-paid jobs. 
For these women ano their children, the loss of the women's job 
when she is sick can h ve devastating consequences. 

A poignant example of the harm inflicted when a seriously ill 
person is fired was recounted at the ^Subcommittee hearings by 
Frances Wright. Despite 10 years of exemplary service as a retail 
manager of a clothing store in Virginia, she was fired after devel- 
oping cancer of ^he colon. She initially needed 3 months off for sur- 
gical procedures. Later, although she made every effort to accom- 
modate the employer's needs by scheduling chemotherapy treat- 
ments on weekends (keeping work loss to 1 day), and although she 
had been absent from work only two other times (lor a total of C 
veeks), in her ten years with the company, she was fired. The com- 
pany did agree to pay her disability benefits and told her to file for 
Social Security disability benefits, despite the fact that her doctor 
believed she was able to work (an assessment with which Social Se- 
curity agreed). The insurance company told her she could not work 
or she would lose her disability benefits The 2-year interval before 
she was finally able to find new work was extremely difficult for 
her. As she said: 

Because of my illness, I lost my job, my self-esteem, my 
job satisfaction, as well as the continuity of a salary and 
benefits as a result of my job performance and senority. I 
was angry and frustrated. I had to fight against becoming 
bitter. I had to fight to k' p my enthusiasm, vitality and 
desire to lead a productive and meaningful life based on 
my own self-motivation and productivity. 

Subsequent events in the account of Ms. Wright reveal that com- 
panies that have fired workers with serious health conditions are 
often able to take a more generous approach. When Ms. Wright's 
company was taken over by a new owner, she was hired back This 
time, when she had a recurrence of the cancer, she received 5 
we^jRs of paid leave, and took her leave with the emotional and fi- 
nancial S3curity of knowing her job was not at risk. In short, com- 
panies can comply with this legislation. Indeed, the Committee 
views this legislation as ultimately helping to reduce the individ- 
ual, family, employer, and societal costs of serious health condi- 
tions. 

There are many similar stories of pregnant woikers who have 
been fired when their employers refused to provide an adequate 
leave of absence. Just when a n. other faces increased medical and 
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family expenses from the arrival of a new baby, she is forced out of 
the labor market. 

There are human and economic cosls to the mdividual, the 
family, the employer and society when workers with serious health 
conditions are fired. The individual already beset with difficult 
medical problems must simultaneously face the loss of a job, 
salary, and benefits. Families are especially hard hit as they strug- 
gle to meet increased expense^ with decreased or no income, single 
parent families having the greatest difficulty. 

The evidence suggests that oi b a minority of firms actually take 
the harsh termination approach to such workers—further unde**- 
mining the claim that this bill imposes unsupportable costs on em- 
ployers. Rather, most employers can and do see that it is in their 
own economic interest to retain employees. A 1983 Bureau of Na- 
tional Affairs [BNA] report on personnel policies was particularly 
instructive. More than 90 percent of the firms surveyed in the 
report had specific provisions for unpaid medical leaves of absence. 
The Bureau of National Affairs, Inc.. Personnel Policies Forum, 
Policies on Leave From Work (June 1983). Further, among employ- 
er's with provisions permitting unpaid personal leaves of absence, 
the employee's extended physical health problems were cited as the 
most common reason for granting such a leave. This is the very cir- 
cumstance contemplated by the temporary medical leave provisions 
in the bill. Close to 80 percent of the firms aDowed unpaid persona! 
leaves for medical reasons, with nearly as high a proportion per- 
mitting unpaid leaves for alcohol or drug abuse rehabilitation, or 
mental b^;alth problems. Moreover, the vast majority of firms per- 
mitted unpaid leave in excess of 5 months. 

Data supportive of the i>NA results jome from the 1986 report by 
Catalyst, Report on a National Study of Parental Leaves. The Cata- 
lyst survey revealed that many employers go beyond the require- 
ments of this legislation by providing paid medical leave. Ninety- 
five percent of the companies surveyed by Catalyst grant short- 
term disability leave (38.9 percent fully paid, 57.3 percent partially 
paid, and 3.8 percent unpaid); 90.2 percent of them continue full 
benefits during the period; 80.6 percent of them guarantee the 
same or a comparable job. For these companies, leave length ap- 
pears to be tied to the employee's medical condition. 

Eoual Protection and Non-Discrimination 

. e FMLA addresses the basic leave needs of all employees. It 
protects employees from possible job loss as a result of a serious 
health condition, childbirth or the care of a seriously ill family 
member. It does not favor the needs of one class of employee over 
the needs of other employees. Th*s is an important concept in the 
bill. 

A law providing special protection to women or any narrowly de- 
fined group, in addition to being inequitable, ''uns the risk of caus- 
ing discriminatory treatment. Employers might be less inclined to 
hire women or some other category of worker provided special 
treatment. For example, legislation addressing the needs of preg- 
nant women only would give employers an economic incentive to 
discriminate against women in hiring policies; legislation address- 
ing the needs of all workers equally does nut have this effect. The 
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FMLA avoids providing employers the teniptation to discriminate 
by addressing the serious leave needs of all employees. 

Recent studies provided to the Cornmittee indicate that men and 
women are out on medical Jeave approximattly equally. Men work- 
ers experience an average of 4.9 days of work loss due to illness or 
injury per year, while women workers experience 5.1 days per 
year. The evidence also suggests that the incidence of serious medi- 
cal conditions that would be covered by medical leave under the 
bill is virtually the same for men and women. Employers will find 
tha^ women and men will take medical leave with equal frequency 

The bill will provide no incentive to discriminate against women, 
because it addresses the leave needs of workers who are young and 
old, male and female, married and single. The legislation is based 
not only on the Commerce Clause, but also on the guarantees of 
equal protection and aae process embodied in the Fourteenth 
Amendment. 

Employers benefit from providing family and medical leave 

Employers who provide family and medical leave recognize the 
significant benefits of such a policy. Ms. Jeanne F. Kardos, director 
of employee benefits at Southern i^ew England Telephone, testified 
in support of the oill. She stated: 

Women with children are in the work force to stay. 
Whether they are single parents or not, they have special 
needs involving pregnancy and child-rearing. We've also 
responded in a heretofore ignored group— fathers who 
want to be involved with full-time child-rearing at some 
point after birth or adoption . . . 

One of the most important concerns we share with our 
employees is an interest in their careers. It is clear that 
forcing them to choose between their children and their 
jobs, or to compromise on either, produces at least one 
loser — maybe two Adequate disability and parental leave 
can solve these problems. The employee returns to the 
company wlien he or she is prepared to do so, and the com- 
pany retails an important asset. 

Lastly, we want our benefit plans to be recognized as 
progressive and competitive. We know that it will help in 
attracting talented individuals and if they are happy with 
their benefits, they'll want to stay with us. 

Mr. James H. Stever, vice president for human affairs at US 
West, an international company w.th three large regional tele- 
phone subsidiaries and over 70,000 nployees, testified before the 
Subcommittee. He stated thai US ' ^esf recopnizes the role that 
each employee plays in contribut ig . ^ company's success and 
has developed six different types ^^^^ to meet the needs of its 
employees. 

While much concern has been ; - ^ed about the ability of 
small employers to provide unpaic -cveSy several small business 
owners have testified before the Co\, littee that the benefits to a 
small employer outweigh whatever inconvenience or cost may be 
incurred. Ms. Loretta King, the owner of a small office furniture 
and supply business and a member of the local chamber of com- 
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merce in College Station, Texas, expressed her support of the bill 
from the perspective of a small bus'.iess owner 

As a small business owner, it all comes down to one un- 
alterable fact: I know thau I have a major investment in 
each and every one of my employees ... I take pride, 
and have found success, in the manner in which both my 
customers and my employees are treated. Both of these 
affect my bottom line. So benefits like family and medical 
leave, which I know from experience make for happy, pro- 
ductive employees, is a business issue. But it s also a qual- 
ity of life issue. . . . For every job in our company, at least 
two people are trained as back-ups. . . . Business owners 
who don't plan ahead to accommodate these kinds of situa- 
tions with their employees simply are not smart business 
owners. Any business can absorb this kind of employee 
leave with little or no disruption of their normal oper- 
ations if they just plan ahead. . . . We did not establish 
these benefits by eliminating others. ... I give these ben- 
efits as a good employer and a smart businesswoman, and 
I give them with the understanding that this is exactly the 
way I would expect to be treated if I were an employ- 
ee. ... I hope that by passing the Family and Medical 
Leave Act, Congress will ensure that all business owners 
will learn the secret to my success. 

A recent study, submitted to the Subcommittee by 9 to 5, Nation- 
Association of Working Women, examined the effect of parental 
leave on small business. The study used data from the Small Busi- 
ness Administration on private sector employment between 1976 
and 1986 to compare States which currently have some form of pa- 
rental leave policy with the top-ranked "pro-business" States. The 
study uces a standard definition of a ''pro-business" State which in- 
cludes such factors as low wages and costs, and extent of regula- 
tion. 

According to the 9 to 5 study, small business employment does 
considerably better in the paren^^al leave States, growing at a rate 
of 21 percent greater than small business in the ''pro-business" 
states. The study found employment in firms with fewer than 20 
employees grew by 32 percent in parental leave States, compared 
to 22 percent in the "probusiness" States. Employment in firms of 
tewer than 50 employees grew by 36 percent in parental leave 
States, compared to 27 percent in the other States. Total employ- 
ment in parental leave states grew by 46 percent as opposed to 38 
percent in the "pro-business" states. Thus the most direct study on 
point clearly indicates that the where states have established pa- 
rental leave standards there has been no adverse impact on the 
growth of small business. 

International and State initiatives on family and medical leave 

The inadequacy of existing leave policies is perhaps most clearly 
seen when the family and related medical leave policies of tne 
United States are compared to those of the rest of the world. With 
the exception of the United States, virtually every industrialized 
country, as well as many Third World countries, have national 
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policies which require employers to provide some form of maternity 
or parental leave. The United Slates' major trading partners pro- 
vide some form of paid leave Japan requires that employers pro- 
vide 12 weeks of partially paid maternity leave. In Canada, women 
can take maternity leave for up to 41 weeks and receive^ 60 percent 
of salary for the first 15 weeks. One hundred and thirty five coun- 
tries provide at least maternity benefits, 127 with some wage re- 
placement. Th3se policies are well established, with France, Great 
Britain and Italy having had laws requiring maternity benefits 
prior to World War I. Maternity benefits in these countries are 
now part of more general paid sick leave laws providing benefits 
for all workers unable to work for medical reasons. Among the 
more industrialized countries, the average minimum paid leave is 
12 to 14 weeks with many also providing the right to unpaid, job- 
protected leaves for at least 1 year. Leave is provided either 
through a national paid sick leave system or as part of a national 
family policy designed to enhance and support families. These 
countries are moving rapidly to expand their policies to fathers, as 
highlighted by the nine European Economic Community countries 
which now provide parental leaves. Long-established policies 
around the world stand in marked contrast to the absence in this 
country of a standard minimum policy for family and medical 
leave. 

Since the introduction of Federal family and medical leave legis- 
lation, numerous states have begun to consider similar parental 
leave initiatives. State initiatives were bolstered by the Supreme 
Court decision in California Federal Savings and Loan Association 
V. Gxerra, 479 U.S. 272, 107 S. Ct. 683 (1987), which upheld the 
right of states to enact pregnancy disability laws. Since 1986, 33 
states, including the District of Columbia, considered family and or 
medical leave legislation. Connecticut has enacted a 24 week family 
and medical leave law for all State employees. Oregon passed a law 
providing 12 weeks of unpaid parental leave for the birth or adop- 
tion of a child for all workers employed by companies with 25 or 
more employees. Minnesota passed a 6 week parental leave law for 
birth or adoption covering workers at firms with 21 or more em- 
ployees. Rhode Island's law provides 13 weeks of unpaid parental 
leave for birth, adoption or the serious illness of a child for all 
workers employed by firms of 50 or more. Maine has recently en- 
acted a law requiring private sector employers with more than 25 
employees as well as the State government to grant up to 8 weeks 
(within a 2-year period) of unpaid family or medical leave, for the 
birth or adoption of a child or for the serious illness of the em- 
ployee, child, parent or spouse. Wisconsin's law requires employers 
ot 50 or more and the State government to grant up to 6 weeks of 
unpaid leave for the birth or adoption of a child, 2 weekt to care 
for a child, spouse or parent with a serious health condition, and 2 
weeks of personal medical leave within a 12 month period. These 
states join or supplement a number of other states that have adopt- 
ed laws or regulations protecting the right to maternity leave. 
(Hawaii, Montana, Connecticut [for private employees], Kansas, 
New Hampshire, Massachusetts, Washington, California, Iowa, 
Louisiana, Tennessee and Puerto Rico). Many other states are cur- 
rently considering similar laws 
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The fact :hat many State- have adopted family and medical 
leave policies and many more are actively considering such laws, 
highlights the need for a Ffderal minimum standard to provide 
uniform and consistent coverc^ge. 

The Family and Medical Leave Act sets a minimum labor standard 
Ihe Family and Medical Leave Act addresses the new predica- 
ment facmg families by turning to traditional labor law. It estab- 
lishes a iiiinimum Js^.i'* standard for leave to accommodate an 
overriding societal interest in assisting families. It is based on the 
same rrinciple ac^ the child labor laws, the minimum wage, Social 
Security, the safety and health laws, the pension and welfare bene- 
fit IpwvS ac well as other labor laws which establish minimum 
standards for employment. Each of these standards arose in re- 
sponse to specific problems with broad implications. The minimum 
wage was enacted because of the societal interest in peventing the 
payment of exploitative wages. Employers were working children 
for long hours, under unsafe conditions, when the child labor laws 
were enacted. The Social Security Act was based on the belief that 
workers should be assured of minimal pension benefits at retire- 
ment. The Occupational Safety and Health Act was intended to 
assure that workers would not be subject to unsafe or unhealthy 
conditions at work. 

The^e is a common set of principle underlying each of these 
labor standards. In each instance, a federal labor standard directly 
addressed a serious societal problem, such as the exploitation of 
child labor, or the exposure of workers to toxic substances. Volun- 
tary corrective actions on the part of employer were inadequate, 
with experience failing to substantiate the claim that, left alone! 
all employers would act responsibly. Finally, each law was enacted 
with the needs of employers in mind. Care was taken to establish a 
standard that employers could meet. 

It is always a minority to employers who act irresponsibly. Most 
employers pay a living wage, take steps to protect the health and 
safety of their work force, and offer their employees decent bene- 
fits. A central reason that labor standards are necessary is to re- 
lieve the competitive pressure placed on responsible employers by 
employers who act irresponsibly. Federal labor standards take 
broad societal concerns out of the competitive process so that con- 
scientious employers are not forced to compete with unscrupulous 
employers. 

The Family and Medical Leave Act was drafted with these prin- 
ciples in mind and fits squarely within the tradition of the laboi 
standards laws which have preceded it. Rather than being a new 
and untested ''mandated benefit" as some critics have claimed, the 
bill draws on well established principles of labor law. In the past. 
Congress has responded to changing economic realities by enacting 
labor standards that are now widely accepted without question. In 
drawing on this tradition, the FMLA proposes a labor standard to 
address a significant new reality in today's workplace. 

The bill is cost effective 

The Family and Medical Leave Act is a cost effective means of 
supporting and assisting families. This is an important underlying 
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assumption of the bill When famihes fail it is often the public 
sector that picks up to the tab. Weakened families have been 
linked to increases in the crime rate, illiteracy, teenage pregnancy, 
homelessness and other important social problems In short, many 
of the major social concerns we face today have been related to 
family problems. The government has in place extensive social wel- 
fare programs, at considerable expense, to deal with each of these 
social concerns. The FMLA is based on the belief that it is sound 
and cost effective policy to ^ddress a significant cause of these 
problems rather than to solely address their effects. The bill ad- 
dresses a problem on which we have spent heavily by proposing a 
labor standard that will cost us relatively little 

A study was presented to the Committee that measured only a 
small portion of these costs. In its 1987 study *'Costs to Women and 
their Families of Childbirth and Lack of Parental Leave", the Insti- 
tute for Women's Policy Research found that the cost to women 
v/ithout leave, in lost wages and longer unemployment, averages 
$457 per individual over the 2 years after the birth of a child and a 
total cost of $255 million for all women. The cost to society m 
transfer payments to women who had or adopted children was esti- 
mated at almost $108 million a year. 

While the cost to employee, employer and families of not provid- 
ing leave is clearly .significant, the expense to employers of provid- 
ing leave is by any measure minimal. In response to a request from 
subcommittee Chairman Clay and ranking minority member Rou- 
kema, the General Accounting Office [GAO] conducted a cost esti- 
mate of H.R. 770. The GAO found iht the cost of the FxMLA is less 
than $4.50 a year per covered employee, an estimate which they 
stated probably overstates the actual cost to employers. 

Using 1987 census data to determine the number of workers po- 
tentially proLected by the bill, the GAO conducted a survey of 80 
firms in 2 metropolitan labor markets — Detroit, Michigan and 
Charleston, South Carolina — to obtain data on the practices and ex- 
periences of actual employers. The GAO determined that the bilFs 
aggregate cost to all employers with a workforce of more than fifty 
would be at most $188 million dollars annually. When the bill 
covers employers of 35 or more the annual cost only increases to 
$212 million. The GAO found that most of this cost derives from 
the continuation of health benefits provided for under the bill. 
Based on existing data and the experience of the surveyed employ- 
ers, the GAO found that little or no cost will arise from replacing 
workers on leave nor from losses in productivity. Their survey 
found that less than one-third of all workers who take leave nre 
replaced and when they are replaced, the costs were either similar 
to or less than the wages of the workers on leave. 

While the costs of providing unpaid leave are low, the GAO 
found that the number of workers protected by such leaves are sub- 
stantial. The GAO calculated that approximately 1,675,000 workers 
are likely to be eligible to benefit from unpaid leave under the bill 
(840,000 workers are likely to benefit from leave for birth or adop- 
tion, 225,000 workers from leave to care for a seriously ill child or 
parent, and 610,000 workers from temporary medical leave.) 

Finally, the GAO acknowleges that its estimate probably over- 
states the costs of the bill. The GAO assumed that all workers who 
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are eligible to take leave will take the full 10 weeks of family leave 
permitted. The GAO's own survey found that 84 percent of the 
women who took family and medical leave incident to childbirth or 
adoption returned within 10 weeks The GAO also did not take into 
consideration the key employee exemption for the top 10% of sala- 
ried employees. Nor did the GAO reduce its cost estimate for exist- 
ing employer family and medical leave policies or state mandates. 
The GAO cost estimate confirmed that this legislation benefits a 
significant number of workers with little cost to employers. 

Another factor not considered by the GAO which further reduces 
the minimal cost of the bill is the benefit to employers of retaining 
a loyal and experienced workforce. Providing leave increases the 
likelihood that employees will remain with an employer and the 
retention of a loyal workforce has been shown to result in produc- 
tivity gains as well as savings on costs for recruiting, hiring, and 
training replacement workers. 

The minimal short term costs to employers of the bill will be 
more than offset in long cerm benefits to employees, employers and 
families. It is a sound investment. 

The bill will not result in a tradeoff of benefits 

Because the cost to employers of the FMLA is so low the evi- 
dence suggests that its implementation will not result m a reduc- 
tion or trade off of other benefits. Benefits today average about 30 
percent of total compensation. For example, an employee earning 
$20,000 a year in salary, typically is receiving benefits valued at 
more than $8,000. The GAO has estimated that the average cost to 
an employer of providing coverage of the bill is no more than $4.50 
per employee. This is less than one tenth of one percent of the a\- 
erage benefit costs attributable to a low wage earning employee. It 
is substantially less than one-tenth of 1 percent of the average ben- 
efit costs of an average wage earner. Requiring the availability of a 
benefit with such a low relative and absolute cost does not create 
an incentive to reduce other benefits. 

Experience has born out the fact that requiring family and medi- 
cal leave does not lead to reduction of other benefits. In states with 
family and medical leave laws there is no evidence of benefit trade- 
offs. Likevuse there is no evidence that employers who have imple- 
mented such policies reduce other benefits. Those who claim there 
would be benefit tradeoffs have failed to produce a single instance 
where such a trade o\\ has occurred. On the other hand several 
witnesses testified that when parental and medical leave was in- 
cluded in collective bp.rgaining agreements or when such leaves 
were required by stat j law, no reduction in other benefits occurred. 

GAO's 1989 cost estimate of the Family and Medical Leave Act 
states: 

Family and medical leave benefits are likely to have 
little, if any, measurable impact on either the labor-man- 
agement bargaining process or the final outcome of such 
negotiations. While removing any component of employee 
compensation from negotiations, by definition limits the 
range of bargaining and could be expected to have some 
effect, the magnitude of impact of legislating relatively a 
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low cost benefit such as uncompensated family and medi- 
cal leave, is likely unobservable Furthermore, in a series 
of discussions with private and public employers and em- 
ployee organizations that have negotiated for family and 
medical leave benefits, neither management nor labor rep- 
resentatives believed that the costs associated with paren- 
tal leave were large enough to result in trade-offs with 
other components of the negotiated compensation package. 

There is simply no evidence to support the contention that enact- 
ment of the bill will result in benefit trade-offs. Rather the avail- 
able evidence suggests that such trade-offs would not occur. 

Explanation of the Bill 

Introduction 

Over the 4 years that the Family and Medical Leave legislation 
has been pending in the House of Representatives, the legislation 
has gone throughout a process of substantial modification The bill 
has evolved in each Congress through a series of compromises de- 
signed to addiess concerns that have been expressed and to broad- 
en the base of support for the bill. In the 100th Congress, after ex- 
tensive debate, a compromise was reached with the ranking Sub- 
committee Republican, Representative Marge Roukema ar»d the 
then ranking Republican on the Committee, Representative James 
Jeffords along with Representative William Clay, Pat Schroeder 
and other members of the Committee, The bill was then substan- 
tially modified in the Committee markup, to reflect the compro- 
mise. The bill introduced this year was identical to the bill ap- 
proved by the Committee in the 100th Congress. 

During Committee markup this year, there were further modifi- 
cations of the bill that again arose out of lengthy discussions. These 
changes included the addition of special provisions concerning the 
bill's application to elementary and secondary schools and exten- 
sion of coverage to congressional employees 

As the legislation has evolved, the sponsors have oaught to 
achieve the purposes set forth in section 2(b)' (1) to balance the de- 
mands of the work place with ^he needs of the family and in so 
doing, promote the stability an, conomic security of the family; (2) 
to entitle employees to take reasonable family or medical leave for 
certain critical periods in the life of a family, and (3) to accommo- 
date the legitimate interests oi employers 

The Committee has listened to the testimony o^ n^any hard-work- 
ing and dedicated employees who spoke of great economic and per- 
sonal hardship resulting from inadequate leave provisions. There is 
testimony poignantly demonstrated the need for legislation to guar- 
antee reasonable job protected lea\c for serious health conditions, 
early child-rearing, and care-taking for family members in serious 
need. A broad coalition of women's, labor, disability, children's 
rights, civil rights, health care providers, religious and other civic 
groups have endorsed the legislation. 

The Committee has also listened to the testimony, both for and 
against the legislation, from employer associations as well as indi- 
vidual employers. Several employers testified in favor of the legis- 
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lation, explaining how leave policies comparable to those in the bill 
have benefited their companies. Other employers expressed con- 
cern about the ability of small employers to accommodate a leave 
standard and the cost of providing such leave. Most of the changes 
made in the bill as it has evolved in the past three Congresses re- 
spond to the problems that were raised by employers. 

Family leave 

The bill makes available to employees up to 10 weeks of unpaid 
family leave" over a two year perird upon the occurrence of cer- 
tain events critical to the life of a family. An employee may take 
family leave upon the birth of their child or upon the placement 
lor adoption or foster care of a child with the employee. Family 
leave is also available when an employee needs to care for their 
child or parent who has a ''serious health condition". These provi- 
sions allow employees to take time off from work to care for their 
children or parents during times of acute family need, secure in 
the knowledge that they can return to their jobs when the leave 
period IS over. Family leave is available to employees of either sex, 
presenting the Committee's commitment to sex equality as well as 
statutory and Constitutional requirements. 

The amount of time allowed for family leave, 10 weeks, reflects a 
compromise. Witnesses who have testified before the Subcommittee 
have stated that the period immediatedly following childbrith is a 
critical time in the life of a family. Dr. Brazelton recommended a 
minimum leave period of four and a half months, explaining that 
these early months involve crucial stages of development that are 
predictable and are necessary for both ^he baby and for the 
parent before [there is] a secure attachment." This early period of 
adjustment provides a crucial opportunity for cementing a family 
Such recommendations apply equally to adoption and foster care 
placements, where attachment, particularly if the child has been 
shifted among previous caretakers, is more difficult to achieve In 
addition, parents require a sufficient period of time to make safe 
and adequate day care arrangements for their new child, often a 
challenging task given the inadequacy of existing day care options. 

The original bill contained an eighteen week leave period. This 
was changed to a ten vveek leave period during Committee markup 
in the 100th Congress and remains in the bill today. The family 
leave period was reduced to 10 weeks in response to concens raised 
by employers about accommodating the 18 week minimum of the 
original bill. Employers maintained that it was significantly easier 
to adjust work schedules or find temporary replacements over th*^ 
shorter time period. While not ideal from the employees' perspec- 
tive, a 10 week minimum represents a middle ground between the 
family needs of workers and an employers business needs. Employ- 
ers are, of course, free to and are encouraged to provide longer 
leaves. 

The availability of 10 weeks to care for a son, daughter or parent 
with a serious health condition is also essential to the health of 
families. For example, a child or pc^rent incapable of self-care who 
must undergo major surgery may reqiire care while preparing for 
undergoing or recovering from the surgery. A family member with 
a terminal illness desperately needs not only the physical care but 
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also the emotional support that only loved ones can provide More- 
over, employees caring for the terminally ill child or parent have 
their own compelling emotional need to provide care, comfort and 
support in this most trying of circumstances 

Temporary medical leave 

The bill provides for up to 15 weeks over a 12-month period of 
unpaid leave for workers temporarily unable to perform the func- 
tions of their positions due to serious health conditions. Leave 
would be available for the period of time an employee is unable to 
perform the functions" of his or her position because of either the 
underlying health condition or the need to secure medical treat- 
ment or supervision for that condition. 

The purpose of this provision is to help provide reasonable job se- 
curity to workers faced with serious health problems, including 
pregnancy and childbirth. The loss of a job at the onset of a serious 
health condition substantially increases the physical, emotional 
and financial strains on the worker and the family which is eco- 
nomically dependent upon the worker's income. Moreover, a 
worker who has lost a job due to a serious health condition often 
faces futu/e discrimination in finding a job which has e'^en more 
devastating consequences for the worker and his or her family. 

Those families most severely affected by the lack of a temporary 
medical leave are single-earner families w^ith dependent children, 
whether a family with one wage earner and one homemaker, or a 
single-parent family. In such families, the loss of the wage earner's 
job at a time of high medical bills and emotional trauma can push 
the family into bankruptcy, homelessness:, or the welfare, unem- 
ployment or social security income systems. The single-parent 
family whose sole wage earner loses his or her job faces truly dire 
circumstances due to the lack of a second potential income to fall 
back on The medical problems, loss of job and wages, and the care 
of dependent children must be faced alone. Dual-earner families 
are also frequently dependent on both incomes, and the loss of one 
earner's job due to a serious health condition can have conse- 
quences as disastrous as those affecting the S'ngle-earner family. 

The temporary medical leave requirement is intended to provide 
basic, humane protection to the family unit when it is most in need 
of help. It will also help reduce the societal cost born by govern- 
ment and private charity. Individuals or families with a member 
who is jobless because of a serious health condition are likely can- 
didates for public assistance or private charitable relief Holding a 
job open for a reasonable pf^nod of time significantly improves the 
chances of recovery for an individual or family. Not only does such 
a recovery restore the family, but it also results in significant cost 
savings in social services. 

Exemption of small business 

H.R. 770 will initialy cover only those employers with a total of 
50 or more employees. The bill requires that a Commission be es- 
tablished which must report to Congress within 2 years about the 
effect of family and medical leave on small employers. After three 
years, the bill would cover employers with 35 or more employees. 
Thus, Congress would have time to act on the report if appropriate 
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prior to the lowering of the exemption. The use of a phase-in period 
has been applied in similar legislation, including title V!I the 
Civil Rights Act of 1964 and the Age Discrimination Act of 1967. 

The exemption of employers with less than 50 employee means 
that 95 percent of all employers are excluded from the coverage of 
the bill and 44 percent of all employees are exempted. An exemp- 
tion of employers with less than 35 employees excludes 92 percent 
of all employers. (The GAO estimates that given the other coverage 
qualifications in the bill, such as the 1 year of service requirement 
and the key employee exemption, with the fifty employee exemp- 
tion, the bill would cover approximately 40 percent of the work- 
force.) While concerned about the low coverage figures, the Com- 
mittee, in recognition of the particular problems faced by small em- 
ployers, approved a compromise which exempts the small employer 
while prov^iding coverage for workers employed by medium and 
large sized companies. 

The Committee is confident that the bill would establish a norm 
which most uncovered employers would try to match in order to at- 
tract and retain good employees. 

Oj:her employer accommodations 

Several other changes have been made in the bill since its origi- 
nal introduction in response to concerns raised by employers. An 
employee is eligible for leave only after having worked for at least 
1,000 hours and having been on the job for 12 months. Thus, the 
bill does not cover part time or seasonal employees working less 
than 1,000 hours a year. This is the same part time employee ex- 
clusion contained in the Employee Retirement Income Security Act 
of 1974 [ERISA] which regulates the coverage and participation of 
workers in employer sponsored pension plans. 

An employer is also able to exempt key employees from coverage 
of the bill if the employer can demonstrate a business necessity to 
do so. A key employee is an employee who receives a salary in the 
top ten percent of the employer's workforce or is one of the five 
highest paid employees. The test for business necessity is whether 
granting a key employee leave would cause grievous economic 
harm. The provision was added in response to the concern that 
sometimes a particular employee is of such vital importance that 
his or her absence would h?ve a demonstrable and serious adverse 
economic impact on a business 

For purposes of determining the size of an employer, there is a 
geographic limitation of a 75-mile radius that applies to the aggre- 
gation of eniployees at different facilities. This provision recognizes 
the difficulties that an employer might have in reassigning work- 
ers to geographically separate facilities. In addition, if two spouses 
work for the same employer they must share the family leave of 
one employee except when the leave is to care for a seriously ill 
child. In the case of leave for a serious medical condition, an em- 
ployee may require recertification of the illness. The damages au 
employer faces when there has been a violation of the act may be 
re^Mced if the employer acted in good faith. 

The bill requires that an employee notify an employer of his or 
her intent to take a leave when the necessity for either family or 
medical leave is foreseeable. In addition, when the necessity for 
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leave is foreseeable, based on planned medical treatment or super- 
vision, the employee is required to make a reasonable effort to 
schedule the treatment or supervision so as not *o unduly disrupt 
the operations of the employer. 

The bill includes extensive medical certification provisions. In ad- 
dition to the requirement that an employee provide certification of 
a serious health condition, the bill also entitles an employer, at its 
own expense, to require that an employee obtain the opinion of a 
second health care provider regarding the serious health condition. 
During Cvimmittee markup this year an amendment v/as added to 
the certification provisions concerning the resolution of conflicting 
opinions. In any case in which the first and second opinions differ, 
an employer may require an employee to obtain the opinion of a 
third health care provider which is jointly approved by the employ- 
er and employee. The opinion of the third health care provider is 
binding. 

It is the Committee's belief that the bill properly accommodates 
the legitimate concerns of the business community while providing 
America's employees basic leave and job security rights when 
facing a period of great concern to their family. The bill sets a uni- 
form minimum standard for family and medical leave that is a 
carefully balanced and crucial accommodation of work and family. 
The Committee believes that such a standard is in the interest of 
employees, employers and families. 

Special provisions for public elementary and secondary schools 

While the bill from the start has enjoyed the support of a broad 
range of teachers associations and parents groups, the National 
School Boards Association had expressed serious operational con- 
cerns about how the bill would apply in the context of an elemen- 
tary or secondary school. As a result of careful consideration and 
discussion a new Section 112 was added to the bill in Committee 
markup. Section 112 contains "Special Rules Concerning Employ- 
ees of Local Educational Agencies '. 

As was clearly stated during the markup by its authors and pro- 
ponents, this new section of the Act is based on the unique educa- 
tional mission of our pab'ic elementary and secondary schools Con- 
gressman Clay stated that the amendment is ''premised on the 
belief that schools are a special institution that require special at- 
tention. The amendments recognize the need to balance the educa- 
tional needs of our children with the family leave needs of teach- 
ers." Mrs. Roukema added, *ln both cases our children are getting 
the special attention they d( .rve". 

Section 112 provides that in certain circumstances teachers re- 
turning from leave under the Act within the last three weeks of a 
school term could be required to extend their leave until the end of 
the semester. This affords teachers the needed leave without inter- 
rupting the educational process at a key point in the year. When a 
teacher needs to be repeatedly away from work because of recur- 
rent medical treatments for a serious medical condition, the school 
may require that the teacher choose between taking off a block of 
time or being temporarily transferred to a position that better ac- 
comodates the repeated leave. Section 112 (b) clarifies that a local 
education agency does not violate the Education of the Handi- 
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capped Act, Section 504 of the Rehabilitation Act, or title VI of the 
Civil Rights Act solely as a result of granting leave under the 
FMLA. 

The Committee believes that Section 112 strikes a fair balance 
between the unique needs of our children and the important family 
needs of their teachers. With the addition of this amendment, vir- 
tually all the associations and organizations that represent the in- 
terests of our public schools feel comfortable with this legislation. 

Coverage of congressional employees 

During Committee markup an amendment extending coverage of 
the bill to congressional employees was offtrred by Chairman Haw- 
kins and unanimously adopted by the Committee. 

The Committee believes that employees of the House of Repre- 
sentatives should be afforded the same employment protections as 
empiOyccs in the pnvate sector and consistent therewith included 
employees of the House of Represenatives under the substantive 
provisions of H.R. 770. Legislative Branch employees' family and 
medical needs and responsibilites are no less than any other em- 
ployees'. 

It is the Committee's intent that all the substantive provisions of 
H.R. 770 be applicable to those in an "employment postion" with 
respect to the House of Representative but that the enforcement of 
such rights be within the sole jurisdiction of the Office of Fair Em- 
ployment Practices as originally set forth in House Resolution 558. 
Mindful of the constitutional limits imposed on any enforcement 
scheme, the Committee believes that this enforcement procedure 
recognizes both these unique constituticrj^^/x limits and the needs of 
these employees. The process, fro^^. counseling and mediation to 
the remedies section, provides a fair ai*d balanced dispute resolu- 
tion format. 

Committee Views 

Family leave 

The bill provides for up to ten weeks of family leave over a two 
year period incident to the birth or placement for adoption or 
foster care of a child. Family leave may also be taken in order to 
care for a child, a dependent son or daughter over the age of eight- 
een or a parent who has a serious health condition. 

The phrase **in order to care for", in section 103(aXlXC), is in- 
tended to be read broadly to include both physical and psychologi- 
cal care. Parents provide far greater psychological comfort and re- 
assurance to a seriously ill child than others not so closely tied to 
the child. In some cases there is no one else other than the child's 
parents who could care for him or her. The same is often true for 
adult children caring for a seriously ill parent. Employees are thus 
assured the right to a period of leave to attend to their child's or 
parent's basic needs, both during periods of inpatient care and 
during periods of home care, when such child or parent has a seri- 
ous health condition. 

A father, as veil as a mother, can take family leave because of 
the birth or serious health condition of his child; a son as well as a 
daughter is eligible for leave to care for a parent. Such leave can 
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generally be taken at the same time, on an overlapping basis, or 
sequentially, as long as it is taken ''because of one of the circum- 
stances specified in section 103(a). In the case of a newborn child it 
permits a mother to take leave under section 103 after having 
taken childbirth related medical leave under section 104. Under 
section 103 it is possible for a father to take a family leave during 
his wife's childbirth and recovery, whether the wife is a homemak- 
er or an employee on temporary medical leave. More generally, it 
permits families to choose which parent will attend to extraordi- 
nary family responsibilities in light of the family's preferences, 
needs, career concerns, and economic considerations. 

In the case of a placement for adoption or foster care, under sec 
tion 103(a)(lXB), leave may be taken upon the actual arrival of a 
child or may begin prior to arrival if an absence from work is re- 
quired for such a placement to proceed. 

Language was added in Committee markup this year to clarify 
that leave under section 103(a)(1) (A) and (B) may not be taken 
intermittently unless the employer and the employee agree other- 
wise. In contrast, section 103(a)(3) specifically provides that leave 
under section 103(aXl)(C) may be taken intermittently when medi- 
cally necessarv. 

The terms 'son or daughter" and **parent" in section 103 must 
be read in light of the definitions of those terms in sections 101(11) 
and 101(12) of the bill. Many children in the United States today do 
not live in trp' tional "nuclear" families with thei ^.iological 
father and mother. Increasingly, the people who care for children 
and who therefore find themselves in need of workplace accommo- 
dation for their child-care responsibiliti3s are the child's adoptive, 
step, or foster parents, or their guardians, or sometimes simply 
their grandparent or other relative or adult. This legislation deals 
with such families by tying the availability of '^parental" leave to 
the birth, adoption, or serious health condition of a "son or daugh- 
ter," and then defining the term "son or daughter" to mean "a bio- 
logical, adopted, or foster child, stepchild, legal ward, or child of a 
person standing in loco parentis . . ." Sec. 101(11). In choosing this 
definitional language, the Committee intends that the terms "son 
or daughter" and "parent" be broadly construed to ensure that the 
employees who actually have the day-to-day responsibility for 
caring for a "son or daughter" or who have a biological or legal 
relationship to that "son or daughter" are entitled to leave. 

An employee is also eligible for family leave to care for a son or 
daughter over 18 years of age if he or she has a serious health con- 
dition and is "incapable of self-care because of a mental or physical 
disability." Sec. 101(11){B). The bill recognizes that in special cir- 
cumstances, where a child has a mental or physical disability, a 
child's need for parental care does not end when he or she reaches 
18 years of age. In such circumstances, parents continue to have an 
active role in caring for their sons or daughters over eighteen years 
of age. A dependent adult n or daughter who has a serious health 
condition and who is inca^ . Die of self-care because of a mental or 
physical disability presents the same compelling need for parental 
care as the child under 18 years of age with a serious health condi- 
tion. The nature of the son or daughter's serious health condition 
which would warrant leave under th's provision would be similar 



ERLC 



28 



to those warranting leave to care for sons and daughters under 18 
years of age and parents. 

Section 103(aXlXC) also provides for a leave to care for an em- 
ployees parent v^ho has a serious health condition. Under this pro- 
vision, an employee could take leave to care for a parent of any age 
who, because of a serious mental or physical condition, is unable to 
care for his or her own basic hygienic or nutritional needs or 
safety. Examples include a parent whose daily living activities are 
impaired by such conditions as advanced Alzheimer's disease, 
stroke, severe clinical depression or who is recovering from major 
surgery or in the final stages of a terminal illness. 

Family leave may be taken on a reduced leave basis if agreed to 
by the employee and employer as set forth in section lOSflb). Any 
reduced leave schedule agreed to shall not result in a reduction in 
the total amount leave to which an employee is entitled. A ''re- 
duced leave schedul ?" is defined as "leave scheduled for fewer than 
an ciiipxOyee s usual nuniMer of hours prr woi kweek or hours oer 
workday." Sec. 101(8). ^ 

The availability of reduced leave is crucial if the purposes of 
family leave are to be carried out in some instances. The leave pro- 
vided by this bill is unpaid. It is thus, as a practical matter, un- 
available to those families who simply cannot afford such a leave. 
If the choice is between full-time leave and no leave at all, these 
families, whose number is likely to be substantial, will be denied 
the important benefits of the leave. Reduced leave permits these 
families to experience some of the benefits of the bill while main- 
taining economic self-sufficiency. We anticipate that reduced leave 
will often be perceived as desirable by employers who would often 
prefer to retain a trained and experienced employee part-time for 
the weeks that the employee is on leave rather than hire a full- 
time temporary replacement. 

Family leave under section 103 shares a number of statutory 
terms, definitions and ancillary provisions with temporary medical 
leave under section 104. Most centrally, section 103 grants family 
leave to an employee for the care of a child or parent who has a 
''serious health condition," a term defined for purposes of both sec- 
tion 103 and 104 in section 101(10). Moreover, both sections 103 and 
104 provide that leave taken in connection with a serious health 
condition may be taken "intermittently when medically neces- 
sary.'" Sections 103(aK3); 104(a)(2). Both provisions require, where 
the need for leave is foreseeable, that the employee provide the em- 
ployer with prior notice "in a manner which is reasonable and 
practicable,; 103(eXl), (2XB), 104(d)(2); and that health treatment 
and supervision be scheduled so as not to disrupt unduly the oper- 
ations of the employer. Sections 103(eX2KA), 104(dXl). 

Finally, the certification requirement of section 105 applies not 
only to temporary medical leave under section 104, but also to 
family leave for serious health c )nditions under section 103(a)(lXC). 
In each of these instances of common language or common provi- 
sions, the policies, concerns and interpretations discussed in con- 
nection with the temporary medical leave requirement apply to 
family leave as welL 

Section 103(dXl) and (2), governing situations where an employer 
has a policy of paid family leave and providing for the substitution 
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of paid leaves of various kinds for the unpaid leave mandated by 
this legislation, also has its parallel in section 104(c). Both provi- 
sions clarify that where an employer has a paid family or tempo- 
rary medical leave policy, the remainder of the statutory period (up 
to 10 workweeks for family leave, up to 15 workweeks for medical 
leave) may be unpaid. The provisions on substitution of other types 
of paid leave diverge with respect to the type of paid leave that 
may be substituted. While both permit the substitution of paid per- 
sonal leave and family leave while the temporary medical leave 
provision allows substitution of paid sick leave or medical (tempo- 
rary disability) leave, in cases where these apply to the condition in 
question. As stated in section 104(c)(2) nothing in the Act requires 
an employer to provide paid sick leave or medical leave in any situ- 
ation in which the employer does not normally provide such leave. 
In both the case of family and medical leave, what is contemplated 
is that analogous leaves which are paid may be substituted for the 
bill's unpaid leave in order to mitigate the financial impact of wage 
loss due to family and temporary medical leaves. Of course, the em- 
ployer may not trade shorter periods of paid leave specified in sub- 
part 2) of sections 103(d) and 104(c) for the longer periods pre- 
scribed by the Act; read together, subsections (1) and (2) of 103(d) 
and 104(c) mean that an employee is entitled to the benefits of the 
shorter paid leave, plus any remaining leave time made available 
by the Act, on an unpaid basis. 

Finally, section 103(f), provides a limitation oa the right to take 
family leave when both spouses are employed by the same employ- 
er. Under section 102(f), if both parents are employed l>y the same 
employer, the total amount of leave that the parents may together 
take is limited to 10 weeks, except when such leave is needed to 
care for a seriously ill child. This provision is intended to prevent 
any employer from being penalized for or discouraged from employ- 
ing married couples. 

Medical leave 

Unpaid temporary medical leave is provided only for workers 
with a "serious b^^aitn condition." The definition of that term in 
section 101(10) is broad and intended to cover various types of phys- 
ical and mental conditions. 

With respect to an employee, the term ''serious health condition" 
is in'^ended to cover conditions or illnesses that affect an employ- 
ees health to the extent that he or she must be absent from work 
on a recurring ^^asis or for more than a few days for treatment or 
recovery. Analogously, with rspect to a child or parent, the term 
''serious health condition'' is intended to cover conditions or illness- 
es that affect the health of the child or parent such that he or she 
is similarly unable to participate in school or in his or her regular 
daily activities. 

The term "serious health condition" is not intended to cover 
short-term conditions for which treatment and recovery are very 
b"ief. It is expected that such conditions will fall within even the 
most modest sick leave policies. Cone ons or medical procedures 
that would not normally be covered by the legislation include 
minor illnesses which last only a few days and surgical procedures 
which typically do not involve hospitalization and require only a 
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brief recovery period. Complications arising out of such procedures 
that develop into ''serious health conditions" will be covered by the 
Act. It is intended that in any case where there is doubt whether 
coverage is provided by this Act, the general tests set forth in this 
paragraph shall be determinative. Of course, nothing in the Act is 
intended or may be construed to modify or affect any law prohibit- 
ing discrimination on the basis of race, religion, color, national 
origin, sex, age, or handicapped status, as section 401 clarifies. 

Examples of serious health conditions include heart attacks, 
heart conditions requiring heart bypass or valve operations, most 
cancers, back conditions requiring (xtensive therapy or surgical 
procedures, strokes, severe respiratv^ry conditions, spinal injuries, 
appendicitis, pneumonia, emphysema, severe arthritis, severe nerv- 
ous dx -orders, injuries caused by serious accidents on or off the job, 
ongoing pregnancy, miscarriages, complications or illnesses related 
to pregnancy, such as severe morning sickness, the need for prena- 
tal care, childbirth and recovery from childbirth. All of these condi- 
tions meet the general test that either the underlying health condi- 
tion or the treatment for it requires that the employee be absent 
from work on a recurring basis or for more than a few days for 
treatment or recovery. They also involve either inpatient care or 
continuing treatment or supervision by a health care provider, and 
frequently involve both. For example, someone who suffers a heart 
attack generally requires both inpatient care at a hospital and on- 
going medical supervision after being released from the hospital; 
the patient must also be absent from work for more than a few 
days. Someone who has suffered a serious industrial accident may 
require initial lengthy treatment in a hospital and periodic physi- 
cal therapy under medical supervision thereafter. A cancer patient 
may need to have periodic chemotherapy or radiation treatments, 
and a patient with severe arthritis may require periodic treatment 
such as physical therapy. A pregnant patient is generally under 
continuing medical supervision before childbirth, may require sev- 
eral days off for severe morning sickness or other complications, re- 
ceives inpatient care for childbirth and several days thereafter, and 
is under medical supervision requiring additional time off during 
the recovery period from childbirth. The legislative history of the 
Pregnancy Discrimination Act established that the medical recov- 
ery period for a normal childbirth is 4 to 8 weeks, with a longer 
period where surgery or other complications develop. 

All of these health conditions require recurring absences of more 
than a few days away from work either for the condition or oper- 
ation itself or for continuing medical treatment or supervision (e.g, 
physical therapy for accident victims or severe arthritis patients?. 
Because continuing treatment or supervision may sometimes take 
the form of intermittent visits to the doctor, section 104(ay2) of the 
bill specifically permits an employee to take the leave "intermit- 
tently when medically necessary." Only the time actually taken is 
charged against the employee s entitlement. 

Section 104(d) of the bill accommodates employer needs in "any 
case in which the necessity for leave under this section is foreseea- 
ble based on planned medical treatment or supervision", by requir- 
ing the employee to make a reasonable effort to schedule the treat- 
ment or supervision so as not to disrupt unduly the employer's op- 
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erations (subject to the approval of the employee's doctor or other 
health care provider) and in addition, to give the employer prior 
notice of the treatment or supervision in a manner which is rea- 
sonable and practicable. By ''reasonable and practicable", the Com- 
mittee intends for the employee to give notice in a timely manner 
and in sufficient time for an employer to make suitable arrange- 
ments for the employee's leave so as to avoid undue disruption to 
the employer. 

This subsection (104(d)) clarifies that the section 104(a) require- 
ment concerning the employee's inability to perform his or her job 
functions due to a serious health condition contemplates inability 
caused by the underlying condition or by the need to receive medi- 
cal treatment or supervision for it. Someone requiring treatment or 
supervision that can be scheduled to accommodate the employer's 
convenience obviously may not have a condition which at the time 
of making the scheduling decision prevents the employee from per- 
forming the functions of the job (i.e., someone who need a hernia 
operation or prenatal care or has early cancer). However, such an 
employee does not need medical treatment or supervision and must 
at some point be absent from work to receive it, and hence is, at 
the time or receiving treatment or supervision, ''unable to perform 
the functions of such employee's position." A narrower construc- 
tion of the operative language of section 104, under which leave 
would be available only when the employee literally was so phys- 
ically or mentally incapacitated that he or she could not work, 
would deny protection for leaves for treatment or supervision es- 
sential to avoid that very incapacity or facilitate recovery from it, a 
construction that is contrary to common sense and would seriously 
undermine the purposes of the bill. 

Another provision designed to accommodate employer needs is 
found in section 105, concerning certification of the serious health 
condition. This provision is designed as a check against employee 
abuse of the temporary medical leave. Thus, the employer may re- 
quire the employee to provide certification by the employee's own 
health care provider who, under section 101(7), can be a person li- 
censed to provide health care services or someone determined by 
the Secretary of Labor to be capable of providing such services. The 
Secretary of Labor shall issue regulations determining those per- 
sons capable of providing health care services. 

The required content of the certification parallels those already 
in general use by insurers and is to include the date on which the 
condition began, its probable duration, and the medical facts con- 
cerning the condition. In cases of medical leave, the certification 
must also state that the employee is unable to perform the func- 
tions of his or her position. In cases of family leave to care for a 
seriously ill child or parent, the certification shall also contain an 
estimate of the amount of time the e^iployee is needed to care for 
the child or parent. In addition, if the employee's serious health 
condition prevents him or her from performing his or her job func- 
tions, section 106(d) clarifies that the employer and employee are 
fiee to agree to an alternative job which the employee is able to 
perform despite the condition. In this instance, the employer is also 
free under section 105(c) to request (but not require) the employee 
to provide additional certification concerning the ''extent to which 
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the employee is unable to perform the functions of the employee's 
position". Section 106(d) specifies, however, that performance in the 
alternate job, if agreed to, does not constitute use of the temporary 
leave. Under section 105(d), if the employer has reason to question 
the original certification, the employer may, at its own expense, re- 
quire a second certification from a different health care provider 
chosen bv the employer. Such a health care provider may not b3 
employed by the employer on a regular basis. 

An amendment was added in Committee markup this year to 
provide for the resolution of convicts between first and second 
medical opinions. Under section 105(e) an employer may, at its own 
expense, require a third opinion from a provider jointly designated 
or approved by the employer and the employee. The third opinion 
will be considered final and binding. Under section 105(0, the em- 
ployer may require reasonable periodic recertifications. The certifi- 
cation shall, when possible, be provided in advance or at the com- 
mencement of the leave. If the need for leave does not allow for 
this, such certification should be provided reasoiiably soon after the 
commencement of the leave. 

Under section 104(b), temporary medical leave may be unpaid, 
except to the extent that an employer already provides a paid tem- 
porary medical leave benefit. But section 104(c)(1) permits an em- 
ployer who provides paid temporary medical leave for a period of 
fewer than 15 work weeks a year, to provide the additional weeks 
of leave needed to attain the full 15 week leave on an unpaid basis. 
Section 104(cX2) also permits either the employee or the employer 
to elect to substitute any of the employee's accrued paid vacation 
leave, sick leave, or medical leave for any part of the 15-week 
period, except that the employer is not required by this Act to pro- 
vide paid sick leave or medical leave in any situation in which the 
employer does not normally provide such leave. 

Employment and benefits protection 

An employee taking either family or medical leave under t/iis 
bill is "entitled, upon return from such leave," to restoration to his 
or her previous position or an "equivalent position with equivalent 
benefits, pay, and other terms and conditions of employment." Sec- 
tion 106. This provision is central to the entitlement provided in 
this bill. The right to restoration extends until the expiration of 
the leave provided for in the Act. If an employer permits a leave to 
extend beyond the required period under the Act, the right of res- 
toration provided under this Act does not extend during such addi- 
tional period. 

The Committee recognizes that it will not always be possible for 
an employer to restore an employee to the precise position held 
before taking leave. On the other hand, employees would be greatly 
deterred from taking leave without the assurance that upon return 
from leave, they will be reinstated to a genuinely equivalent posi- 
tion. Accordingly, the bill contains an appropriately stringent 
standard for assigning employees returning from leave to jobs 
other than the precise positions which chey previously held. First, 
the standard of "equivalence"-— not merely "comparability" or 
"similarity"— necessarily requires a correspondence to the terms 
and conditions of an employee's previous position. Second, the 
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standard encompasses all "ttrms and conditions" of employnv^nt, 
not just those specified This standard foi evaluating job equiva- 
lence under section lOGtaHlKB) parallels title VITs standard for 
evaluating job discrimination iii 42 U S C. sec 2iH)0e-2(a)( 1 >, winch 
prohibits *'discrminat[ion] with respect to [an employee's] compen- 
sation, terms, conditions, or privileges of employment." For pur- 
poses of job equivalence, the Committee intends that the statutory 
language contained in section 106(a)(1)(B) of this Act shall be inter- 
preted as broadly as similar language in section 703(a)(1) of title 



Section 106(a)(2) makes explicit that an employer may not de- 
prive an employee who takes leave of benefits accrued before the 
date on which the leave commenced. Nothing in the bill, however, 
should be construed to entitle an employee to the accrual of any 
seniority or benefits during any period of leave> nor does this sec- 
tion entitle the restored employee to any righ^, benefit, or position 
of employment other than any right, benefit or position to which 
the enipluyee would liavt- been en i it led had ihe emp'ovee not taken 
leave. Section 106(a)^3)iA)(B). This means that, for e. ^^^jiple, if but 
for being on leave, an employee would have been laia off, the em- 
ployee's entitlement to be rehired is whatever it would have been 
had the employee not been on leavp. 

Under section 106ia)(4). the employer may have a formal compa- 
ny policy which requires all employees to obtain medical cei tifica- 
tion from the employee's health care provider that the emplo3^ee is 
able to resume work. In Committee markup t?ns year a provision 
was added to clarify that "nothing in this paragraph shall super- 
sede a valid State or local law or a collective bargaining agree 
ment that governs the return to work of employees taking medical 
leave". The amendment was added to clarify that section 106(a)(4) 
was not meant to supercede other valid state or local laws that for 
reasons of public health might affect the medical certification re- 
quired for an employee who had been on medical leave to return to 
work. For example, section 106(a)(4) does not supercede a state law 
that requires specific medical certification before employees who 
have direct contact with the public are able to return to work after 
having had a particular illness. The term 'Valid state or local law" 
makes it explicit that such state or local laws must not be incon- 
sistent with any federal law such as the Pregnancy Discrimination 
Act, the Rehabilitation Act and other provisions of the Family and 
Medical Leave Act. Section 106(a)(4) is in no way to be construed as 
allowing states to undermine the rights established under th3se or 
any other federal law. Nor does this provision affect section 401 
which permits states to enact laws that provide ^'greater employee 
family or medical leave rights than the rights established under 
this Act." 

Section 106(b) contains a limited exemption from the require- 
ments of section 103 and 104 for certain highly compensated em- 
ployees. An employee is to be considered highly compensated if 
such salaried employee is among the highest paid 10 percent of em- 
ployees or one of the 5 highest paid employees of the employees 
employed by the employer within 75 miles of the facility at which 
the employee is employed. For such employees, restoration may be 
denied if (A) such denial is necessary to prevent substantial and 
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grievous economic injury to the employer s operations, (B) the em- 
ployer notifies the employee of its intent to deny restoration on 
such basis at the time the employer determines that such iixjury 
would occur, and (C) in any case in which the leave has com- 
menced, the employee elects not to return to employment after re- 
ceiving such notice. In measuring grievous economic harm, a factor 
to be considered is the cost of losing a key employee if the leave is 
not granted. A key employee who takes leave is still eligible for 
continuation of health benefits although such employee may not be 
eligible for reinstatement. 

Section 106(c) requires an employer to maintain health insurance 
benefits during periods of family and medical leave at the level and 
under the conditions coverage would have been provided if the em- 
ployee had continued in employment continuously from the date 
the employee commenced the leave until the date of job restora- 
tion. The employer must maintain such coverage under any group 
health plan, as defined in section 162(iX3) of the Internal Revenue 
Code of 1954. Nothing in this section requires an employer to pro- 
vide health benefits if it does not already do so at the time the em- 
ployee commences leave. Section 106(c) is strictly a maintenance of 
benefits provision. It should be noted, however, that if an employer 
establishes a health benefits plan during an employee's leave, sec- 
tion 106(c) should be read to mean that the entitlement to health 
benefits would commence at the same point during the leave that 
the employee would have become entitled to such benefits if still on 
the job. Leave taken under this Act does not constitute a qualifying 
event (as defined in section 603(2) of the Employee Retirement 
Income Security Act of 1974) under the continuation of health ben- 
efit provisions contained in title X of the Consolidated Omnibus 
Budget Reconciliation Act of 1985 (P.L. 99-272). However, a quali- 
fied event may occur when it becomes known that an employee is 
not returning to employment and therefore ceases to qualify for 
health benefits under this Act. 

Section 106(d) permits an employer and an employee to mutually 
agreed to alternative employment provided that such agreement 
does not reduce the employee's period of entitlement to unpaid 
medical leave under the Act. Nothing in this section shall preclude 
an employer who provides paid medical leave from offering alter- 
native employment on conditions other than required by this sec- 
^•ion to an employee on paid leave. However, if an employee refuses 
such an offer of alternative employment, the employee retains the 
right to unpaid leave. 

In regard to section 112 which was added in Committee this year, 
section 112(b) is intended to nlarify the relationship of the FMLA to 
certain other Federal statutes. The subsection clarifies that simply 
granting leave under the Act does not in and of itself violate the 
statutes listed in this section. However, the gr-anting of leave does 
not relieve an LEA from its obligations under such a^ts. 

The phrase "an employee employed principally in an iiic^^ruction- 
al capacity" ader section 112 (c) and (d) is intended to include 
teachers or other instructional employees whose principal function 
is directly providing educational services. This would irclude spe- 
cial education assistants, such as signers, whose presence in the 
classroom is necessary to the educational process. V would not in- 
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elude teacher assistants, cafeteria workers, building service work- 
ers, bus drivers, and other primarily non-instructional employees. 

Whenever a teacher is required to extend his or her leave under 
section 112 (c) or (d), such leave would be treated as other leave 
under the Act, with the same rights to employment and benefits 
protected contained in section 106. 

Reasonable grounds under subsection of (f) of section 112 could 
include such factors as advise of counsel, collective bargaining 
agreements, as well as compliance with valid state and local laws, 
the laws referenced in subsection (b) and regulations or policies 
promulgated by the Department of Labor. 

Maintenance of health benefits under multiemployer plans 

Section 106(c) of the bill requires an employer to maintain cover- 
age for the employee under any group health plan for the limited 
duration of the employee's family or temporary medical leave at 
the level and under the conditions coverage would have been pro- 
vided if the employee had continued in employment continuously 
from the date the employee commenced the leave until the date 
the employee is restored or, if earlier, the date on which his or her 
employment would have terminated. In the case of an employer 
that contributes to a multiemployer health plan (i.e., a health plan 
to which more than one employer is required to contribute and 
which is maintained pursuant to one or more collective bargaining 
agreements), this requirement means that the employer by which 
thj employee is employed when he or she takes the leave must con- 
tinue contributing to the plan on behalf of the employee for the du- 
ration of the leave, as if the employee had continued in employ- 
ment throughout the period of leave, unless the plan expressly pro- 
vides for some other method of maintaining coverage for a period 
of family or temporary medical leavp. The employee's benefit 
rights shall continue to be governed by the terms of the plan. 

An employer may be obligated to contribute to a multiemployer 
health plan on behalf of its employees pursuant to a collective bar- 
gaining or other agreement, the terms of a plan, or a duty imposed 
by labor-management relations law. In any event, the Committee's 
intent is that where the method of providing group health plan 
coverage is through contributions to a multiemployer plan, the em- 
ployer, unless the plan expressly provides otherwise, shall be obli- 
gated to continue contributing as if the employee were not on 
leave, notwithstanding any terms of any collective bargaining or 
other agreement to the contrary, and the employee shall look to 
the plan for his or her benefit rights. 

The Committee recognizes that multiemployei plans need to re- 
ceive contributions to finance benefit coverge. To ensure that a 
plan receives employer contributions, the obligation to contribute 
imposed by the bill, like other statutory obligations imposed by cur- 
rent law, shall be considered an obligation enforceable under 29 
U.S.C. sec. 1145 (relating to delinquent contributions to a multiem- 
ployer plan). This is not intended to preclude any other means of 
enforcement that the plan may provide or be entitled to pursue, 
but to vest a plan with an absolute right to invoke section 1145. 

During the period of leave, the employer shall make contribu- 
tions to the plan at the same rate and in the same amount as if the 
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employee were continuously employed. Unless the contrary is 
clearly demonstrated by the employer (or by the plan, where appro- 
priate), it shall be assumed that the employee would have contin- 
ued working on the same schedule, at the same wage or salary, and 
otherwise under the same terms and conditions as he or she nor- 
mally worked before going on leave. So, for example, if the employ- 
ee normally worked 160 hours a month before taking family or 
temporary medical leave and the employer is obligated to contrib- 
ute to a multiemployer health plan at the rate of $1.25 an hour, 
the employer would be obligated to continue contributing to the 
plan on behalf of the employee during the leave period at the rate 
of $l.i.D an hour for 160 hours a month, unless the employer clear- 
ly shows that the employee would have worked fewer hours, or the 
plan clearly shows that employee would have worked more hours, 
had he or she not been on leave. 

A plan may adopt more specific rules governing an employer's 
contribution obligation during the leave period. For example, a 
Ian may adopt a rul*^ that an employee's normal number of work 
ours a month is the average number of work hours a month over 
the month (or a period of months) immediately prior to the employ- 
ee's leave period. A plan could adopt rules which accommoJate its 
particular reporting period (e.g., monthly, weekly). Also the Com- 
mittee intend^ that an employer shall provide the plan with what- 
ever information is appropriate to assist the plan in determining 
an employee's status and whether the employer has an obligation 
to contribute on behalf of the employee. 

The bill does not give an employee on family or temporary medi- 
cal leave any greater rights or benefits under a multiemployer plan 
than an employee who is not on such leave. The ^ume conditions of 
coverage shall apply to an employee on such leave as apply to an 
employee who is not on such leave from the employer. This in- 
cludes any obligations and conditions with respect to employee con- 
tributions. 

And, of course, these obligations apply only with respect to an 
''eligible employee'' v/ithin the meaning of section 101(3) of the bill; 
that is, an employee who has met the length of employment stand- 
ard. Neither the employer nor the multiemployer plan has any ob- 
ligation under the bill with respect to persons who are not "eligible 
employees." 

Prohibited acts 

The Committee recognizes the possibility that an employer, in 
certain circumstances, may seek to induce an employee not to take 
the entitled leave or to retaliate against an employee for taking 
leave. The bill makes clear that an employer's interference with or 
attempts to restrain or deny the exercise of or the attempt to exer- 
cise any right provided by this Act is unlawful. This prohibition in- 
cludes, but is not limited to, threats of reprisal or discrimination 
against any individual for opposing any practice made unlawful by 
this Act. 

It is also unlawful for an employer to discharge or in any other 
manner discriminate ainet an employee because such employee 
has filed a charge, has instituted a proceeding under or related to 
the bill, has given or is about to give information in connection 
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with any inquiry or proceeding relating to a right provided under 
this bill or has testified or is about to testify in any inquiry or proc- 
essing relating to a right provided under this bill. 

Administrative provisions and civil remedies 

The temporary medical and family leave provisions are time spe- 
cific in two important respects: first, by the duration of the leave 
once granted, and second, if not granted in a timely manner the 
right is effectively lost. Cognizant of the time specific nature of the 
rights created, the bill contai ;s an enforcement scheme designed to 
provide the most readily available and timely enforcement system 
pjossible. It is, therefore, the clear intent of the Committee that all 
time requirements set forth in the bill be expeditiously met, and 
that every effort be made to act expeditiously in resolving these 
cases. 

The basic components of the Act's enforcement mechanisms are 
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lines, alternative judicial enforcement, and the requirement of sig- 
nificant remedies for noncompliance. The availability of an admin- 
istrative scheme means that aggrieved employees will have access 
to an already existing Department of Labor structure mandated to 
investigate and prosecute their claims. At the same time, the impo- 
sition of strict time deadlines for action will avoid many of the 
problems of delay and inaction that often plague administrative en- 
forcement. It is the Committee's intent that all civil remedies apply 
to state employees as well, including the right to sue their employ- 
ers. 

Just as important is the relief provided. Providing for the award 
of attorney's fees to prevailing parties will ensure both that attor- 
neys will be willing to represent employees to assert their rights 
under the Act and that employers will be deterred from violating 
the provisions of the law. Similarly, the provision o^ mandatory 
money damages serves the dual purposes of (1) ensuring that em- 
ployees will be recompensed for their actual losses and the pain 
and suffering in being denied leave and thus having to initiate 
legal action in order to assert their rights and (2) adding to employ- 
ers incentives to comply. Actual losses include any actual expenses 
resulting from a denial of medical benefits in violation of the provi- 
sions of this Act. It is the Committee's intent that the relief author- 
ized in this section be available against state employers to the full 
extent that is Constitutionally permissible. 

An individual who believes he or she has been denied any of the 
rights guaranteed by the Act (including but not limited to restora- 
tion to the same or equivalent position following a temporary 
family cr medical leave, or maintenance of health insurance bene- 
fits during the leave), or who has reason to believe that he or she 
will be denied any such rights, may file a charge with an office of 
the Department of Labor of may bring a civil action tc enforce the 
provision? of this Act. An administrative charge must be fil i 
within one year of the violation. Charges may be filed on behalf of 
a person or a class of individuals. The Secretary of Labor must in- 
vestigate the charge and make a determination within 60 days: if 
the determination is that there is a reasonable basis for the charge, 
the Secretary must issue and prosecute a complaint. An on-the- 
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record hearing before an administrative law judge C'ALJ") must 
begin within 60 days of the issuance of the complaint (unless the 
ALJ has reason to believe that the purposes of the Act would be 
best furthered by allowing more time to prepare for a hearing). 
The ALJ s findings, conclusions, and order for relief must be issued 
within 60 days of the hearings' end. The ALJ s decision becomes 
the final agency decision unless appealed and modified by the Sec- 
retary; the final agency decision may be reviewed in a federal court 
of appeals. If no such review is sought, the Secretary may petition 
the appropriate Federal district court fo- enforcement of the final 
agency order. 

If the Secretary has dismissed or failed to take action on a 
charge within 60 days after filing, the individual who filed the 
charge may elect to file an action directly in federal or state court, 
instead of continuing with the administrative enforcement proce- 
dure. The individual may also elect to proceed in court if the Secre- 
tary, at any point in the administrative procedure, fails to fulfill 
his or her obligations under the Act. 

A charging party may also elect, before the commencement of 
the hearing, to be a party. This will allow that party to present evi- 
dence and testimony and to participate fully in the subsequent pro- 
ceedings in the case. Such election does not, however, relieve the 
Secretary ot his or her duty to prosecute the com.plaint. 

At any time between the filing of a charge and the issuance of 
the ALJ s findings and conclusions, the parties may negotiate and 
agree to a settlement. Before the issuance of a complaint, any such 
agreement entered into by the charging party and the charged em- 
ployer is effective, unless the Secretary determines within 30 days 
after notice of the settlement, that such is not generally consistent 
with the purposes of this title. After the complaint has been issued, 
it is the Secretary's duty to prosecute the complaint and conse- 
quently any settlement agreement will be negotiated between the 
Secretary and the party charged. Such agreement may not be en- 
tered into over the objection of the charging party, unless the Sec- 
retary determines that the settlement provides a full remedy for 
the charging party. 

Commission on family and medical leave 

Title III of this Act establishes a bipartisan commission, to be 
known as the Commission on Family and Medical Leave, to con- 
duct a comprehensive study of existing an' proposed family and 
medical leave policies and the potential costo, benefits, and impact 
on productivity of such policies on businesses, especially businesses 
which employ fewer than 50 employees. The Commission will be 
composed of 12 voting members and 2 ex -officio members. The ma- 
jority and minority leadership of the House of Representatives and 
the Senate shall each appoint one member of Congress to the Com- 
mission and two additional Commission members selected by virtue 
of their expertise in family, medical and labor-management issues, 
including small business representatives. The Secretary of Health 
and Human Resources and the Secretary of Labor shall serve as 
nonvoting ex-officio members. 

It will be the task of the Commission to explore the relevant 
family and medical leave issues and options and to make recom- 
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mendations to Conp-ess within two years of it^^ first meetin»j, TliC 
two year stud> pt-riod is timed so as to provide Congress \\A\\ an 
additional year to consider the report of the Commission p\ k)V to 
the change in ih(^ small employer exemption to coverage of er-iploy- 
ers with -Jo or mure employees. 

Miscellarieouii 

Title IV of the Act contains miscellaneous provisions concerning 
the effect of this legislation on other legislation and on existing em- 
ployment benefits, encouraging more generous leavt; rjolicies, regu- 
lations, and effective dates. Section 401(a) generalh provides that 
nothing in the Act shall be construed to modify or affect in any 
way any Federal or state law^ prohibiting discrimin<^tion on the 
basis of race, religion, color, national origin, sex, age or handi- 
capped status. Thus, for example, nothing in this legislation may 
be read to affect or amend Title VII of the 1964 Civil Rights Act, 42 
U.S.C. Sec. 2000e er seq., as amended by Public Law i*5-555. Stat 
2076(1978). 

The bill is also not intended to modif> or to affect the Rehabilita- 
tion Act of 1973, as amended, or the regulations concerning em- 
ployment which have been promulgated pursuant lo that statute. 
Thus, the leave provisions of this bill are wholly distinct from the 
reasonable accommodation obligations of employers who receive 
Federal financial assistance, who contract with the Federal govern- 
ment, or of the Federal government itself. Employees with disabil- 
ities who meet essential job requirements may request such accom- 
modations as job restructuring or the modification of equipment 
under the 1973 Act. See, eg,. 45 C.F.R Sec. 84.11 et seq. The pur- 
pose of the Act is simply to appiy the leave provisions of the bill to 
all employees and employers within its coverage, and not to modify 
already existing rights and protections 

Section 401(b) deals with state and local laws, and makes clear 
that state and local laws providing greater leave rights than those 
provided herein (assuming state and local compliance with all 
other Federal laws) may continue to exist Thus, for example, if a 
state were to guarantee a longer period of family leave to all em- 
ployees or to make it a paid leave, nothing in the Act could be read 
to supersede the state law. 

Similarly, section 402(a) specifies that employers must continue 
to comply with collective bargaining agreements or employment 
benefit plans providing greater benefits than the Act. Conversely, 
section 402(b) makes clear that rights under the Act cannot be 
taken away by collective bargaining or employer plans. 

Finally, section 404 provides that the Secretary of Labor may 
prescribe the necessary regulations^* for family and temporary medi- 
cal leave, and section 405 sets forth the Act's effective dates. Gen- 
erally, with two exceptions, the Act goes into effect six months 
after the date of enactment However, the Title creating the Com- 
mission goes into effect immediately; and where there is a collec- 
tive bargaining agreement in effect on the date of enactment, Title 
I (providing the unpaid family and temporary medical leave) goes 
into effect on either the date the agreement terminates, or one 
year after the date of enactment, whichever occurs earlier. 
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Inflationary Impact Statement 

Pursuant to clause 2(1K4) of rule XI, the Committee estimates 
that this bill will have no significant inflationary impact on prices 
and costs in rhe operation of the national economy. 

Committee Findings 

With reference to clause 2(1V3KA) of rule XI of the Rules of the 
House of Representatives, the Committee s extensive legislative 
and oversight findings since the 98th Congress are described in the 
Committee A<'iion and Background and Need for Legislation sec- 
tions of this report. No oversight findings have been presented to 
the Committee by the Committee on Government Operations. The 
Education and Labor's own findings are incoiporated throughout 
the discussion above, ''Explanation of the Pill . 

Statement Regarding Oversight Reports From the Committee 
ON Government Operation 

In comphance with clause 2(1)(3HD) of the rule XI of the Rules of 
the House of Representatives, no findings or recommendations of 
the Committee on Government Operations were submitted to the 
Committee with reference to the subject matter specifically ad- 
dressed by this legislation. 

Congressional Budget Office Estimate 

In compliance with clause 2(1K3)(C) and rule XI of the Rules of 
the House of Representatives, the estimate prepared by the Con- 
gressional Budget Office pursuant to section 403 of the Congres- 
sional Budget Act of 1974, submitted prior to the filing of this 
report, is set forth as follows: 

U S. Congress, 
Congressional Budget Offipe, 
Washington, DC April 10, 1989. 

Hon. Augustus F. Hawkins, 

Chairman^ Committee on Education and Labor, 

House of Representatives, Washington^ DC 

Dear Mr. Chairman: In response to your request, the Congres- 
sional Budget Oftice has reviewed H.R 770, the Family and Medi- 
cal Leave Act of 1989, as ordered r orted by the House Committee 
on Education and Labor on March l , l989. 

Estimated cost to the Federal Government: The estimated costs 
of Titles I, II, and III of the bill are discussed below. Title IV con- 
tains miscellaneous provisions that have no budgetary impact and 
effective dates for all Titles. 

Title I: Title I of H.R. 770 would allow a private sector ^^mployee, 
and any employee no< covered ander T'tle F, up to ten weeks' 
leave without pay during any 24-month period, because of the birth 
of a son or daughter. The placement of a child for adoption or 
foster care with the employee would also entitle the employee to 
this leave. In addition, an employee could claim this leave to care 
for a seri( . sly ill son or daughter Title I would also permit the 
employee up to 15 workweeks of temporary medical leave in every 
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12-month period due to a serious health condition preventing the 
employee from performing the functions of his or her position. 
Title I would not apply tc any employer of less than 50 workers for 
the first three years after enactment, or to any employer of less 
than 35 workers thereafter. 

The direct costs of providing this leave would be borne entirely 
by the private employer, and therefore would not result in costs 
being incurred by the federal government. However, enactment of 
this bill would entail additional administrative costs for the De- 
partment of Labor (DOL). Costs would vary with the number of 
claims filed under H.R. 770. CBC assumes this Act would be admin- 
istered directly through the DOL Wage and Hour Division. 

The Wage and Hour Division works to obtain compliance with 
the minimum wage, overtime, child labor, and other employment 
standards, and we assume could administer this Act as well. This 
Division handles compliance actions for approximately one million 
people per year, as well as fulfilling its other administrative duties. 
Costs for this division are about $90 million annually. No data are 
available as to the estimated number of claims that would be filed 
under the Family and Medical Leave Act. Costs would vary not 
only with the caseload, but also with the manner in which the De- 
partment of Labor assures compliance with these provisions. 

Title II: Title II of H.R. 770 would allow federal civil service em- 
ployees up to 18 weeks of leave without pay during any 24-month 
period, because of the birth of a son or daughter. The placement of 
a child for adoption or foster care with the employee would also en- 
title the employee to this leave. In addition, an employee could 
claim this leave to care for a seriously ill son or daughter. Title II 
would also permit an employee up to 26 workweeks of temporary 
medical leave in every 12-month period due to a serious health con- 
dition preventing the employee from functioning in his or her job. 

Under current law, there is no comprehensive federal policy cov- 
ering unpaid leave for parental and medical purposes. The Office of 
Personnel Management provides guidelines for granting leave for 
various purposes, but implementation of leave policy is up to the 
discretion of each employee's supervisor. 

We estimate that enactment of Title II of H.R. 770 would not sig- 
nificantly increase federal costs. The leave allowed under Title II is 
unpaid leave, and the employee would be responsible for the em- 
ployee s share of any benefits they wished to kee'^ current. Al- 
though some temporary workers would likely be hired to maintain 
operations, we assume that their salary would be at or below that 
of the permanent worker. Also, fe'^ieral guidelines do not require 
that benefits be provided to temporary workers. Additional costs 
could result from providing benefits to the temporary worker, or 
from increased recruiting ai J personnel administration. 

Title III: Title III of this bill would establish the Commission on 
Family and Medical Leave to stucl^ existing and proposed policies 
on such leave, and the potential costb, bene^^i, and impact on pro- 
ductivity of such policies on employers. Travel expenses, per diem 
allowances, and salary and overhead costs for an executive director 
and staff are alco authorized, although no specific authorization 
level is stated in the bill. We estimate these costs could be about 
$300,000 per year over the two-year life of the Coniiiussion. Costs of 
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Title III most likely would begin late in fiscal year 1989 or in 1990, 
depending on the date of enactment, 

Titles I, II, and IV of the bill would take effect six months after 
the date of enactment, while Title III would become effective upon 
enactment. 

Estimated cost to State and local governments. There is no data 
available for estimating the cost of H.R. 770 to state and local gov- 
ernments. They would be responsible for any costs associated with 
providing their employees with the leave specified in Title I. These 
cost could vary with the frequency and duration of leave taken, 
and with the type and number of replacement personnel needed' 
However, by the end of 1988 five states had enacted their own pa- 
rental or family leave laws, and at least 14 states have similar leg- 
islation pending. Therefore, in these states, H.R. 770 may have less 
of an effect on state and local government costs than in those 
states with no similar legislation. 

If you wish further details on this estimate, we will be pleased to 
provide them. The CBO staff contact is Michael Pogue (226-2820). 
Sincerely, 

Robert D. Reischauer, 

Director. 

Committee Estimate 

With reference to the statement required by clause 7(a)(1) of rule 
XIII of the Rules of the House of Representatives, the Committee 
accepts the estimate prepared by the Congressional Budget Office. 

Strike all after the enacting clause and insert the following: 

SKi^riON 1 SHORT TITLK, T\BLE OF CONTKNTS 

1989"^"^^^ 'Title -This Act may be cited as the ' Family and Medica! Leave Act of 
(b) Table of Contents —Section 1 Short title, table of contents 

TITLE I-GENERAL REQUIREMENTS FOR FAMILY LEAVE AND TEMPORARY 

MEDICAL LEAVE 

Sec 101 Definitions 

Sec 102. Inapplicabihty 

Sec 108 Family leave requirements 

Sec, 104 Temporary medical leave requirement 

Sec 105 Certification 

Sec. 106. Employment and benefits protection 

Sec 107 Prohibited acts 

Sec 108 Administrative enforcement 

Sec 109 Enforcement by civil action 

Sec 110 Investigative authority 

Sec. Ill Relief 

Sec 112 Special rules concerning employees of local educa+ionai agencies 
Sec 118 Notice 

TITLE II-PARENTAL LEAVE AND TEMPORARY MEDICAL LEAVE FOR 
CIVIL SERVICE E^^PL()^ t^ES 
Sec 201 Parental and temporary medical leave 

TITLE III-COMMISSION ON FAMILY AND MEDICAL LEAVE 
Sec 301 Estdushment 
Sec 302 Ddties 
Sec. 308 Membership 
Sec 30'^ Compensation 
Sec 305 Powers 
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Sec 306. Termination 

TITLE IV -MISCELLANEOUS PROVISIONS 

Sec 401. Effect on other laws 

Sec 402 Effect on existing ♦='inployment benefits 

Sec 403 Encouragement of more generous leave policies 

Sec. 404 Regulations 

Sec 405 Effective dates 

TITLE V— COVERAGE OF CONGRESSIONAL E^ XOYEES 
Sec 501 Family and temporary medical leave for certain congressional employees 

SK<' 1 V\\mM\s \M) ITKPO^'KS 

(a) FiNniNGs —The Congress finds that— 

(1) the number of single-parent households and two-parent h:)useholds in 
which the single parent or both parents work is increasing significantly, 

(2) it IS important to the development of the child and to the family unit that 
fathers and mothers be able to participate in early cH'Idrearing and the care of 
their family members who have serious health conditions, 

<3) the lack of employment opportunities to accommodaie working parents 
can force individuals to choose between job security and parenting, 

(4) There is inadequate job security for some employees who have serious 
health conditions that prevent them from working for temporary periods, 

(5) due to the nature of women's and men's roles in our society, the primary 
responsibility for family caretaking often falls on women, and such responsibil- 
ity affects their working lives more than it affects the working lives of men, and 

(6) employment standards that apply to one gender only have serious poten- 
tial for encouraging employers to discriminate against employees and appli- 
cants lor employment who are of that gender 

(b) Purposes —The Congress therefore declares that the purposes oi this Act are— 

(1) to balance the demands of the workplace with the needs of families, to pro- 
mote stability and economic security in families, and to piomote Federal inter- 
ests in preserving family integrity, 

\t) to entitle employees to take reasonable leave for medical reasons, for the 
birth or adoption of a child, and for the care of a child or parent who has a 
serious health condition. 

(3i to accomplish such purposes in a manner which accommodates the legiti- 
mate interests of employers, 

(4) to accomplish such purposes in a manner which, ci asistt^nt with the Equal 
Protection Clause of the Fourteenth Amendment, minimizes the potential for 
discrimination on the basis of sex by ensuring generally th^it leave is available 
for eligible medical reasons Mncluding matCinity-ielated disability) and lor com- 
pelling family reasons, on a gender-neutral basis, and 

(5) to promote the ^oal of tx^ual employment opportunty f<jr women and men, 
puri.uant to such clause 

TITLE I-GENERAL REQUIREMENTS FOR FAIJILY Lt:AVE ANP MEDICAL 

LEAVK 

*<Kt 101 DhUvrTION^ 

For purposes of this title the following ternv' ha\e the following meanings 

(1) The terms "commerte" and 'industry or activity tiffectmg commerce" 
mean any activity. bu.Mness, oi indu^ti> in commerce or \n \\hich a labor dis- 
pute would hinder or obstruct cominerc*" or the f'ree flow of commerce, and in- 
clude "commerce" and any aotivitv or ndustrv "atfectmg Ldmmerce" within 
the meanmg of the Labor Management Kelations Act, UU7 Cii) USC 141 et 
seq ) 

/^i The terms "eiiif'ov", "person", and "State" have the metinings given such 
terms in sections :^tgi, Ma), and :^(c), respettivt^lv, of the Fair Labor Standards 
Act of USC 2(K](a), L^O.'lici' 

lA) The term "eligible employee" mean^ tirs omplovee defined in siction 
.Siei of the Fair Labor Standards Act ot ("^9 U S C < who has been em- 

ployed by the employer with respett whom benefits air -.ought und»'r ihis 
sec* ion for c»t least — 

(1 ) 1.000 hours of ser\ ice during the j)j e\ lous r^-rnonlh period, ,ind 
iw) \1 months 
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(B) Such term does not include any Federal officer or employee covered under 
subchapter V of chapter 63 of title 5, United Sutes Code (as added by title II of 
thi" Act). 

(4) The term ''employee" meaii's any individual employed by an employer 
(5XA) The term "employer" meaus any person engaged in commerce or any 
activitv affecting commerce who — 

Ki) during the 3 year period beginning after the effective date of this title, 
employs 50 or more employees for each working day during each of 20 or 
more calendar workweeks in the current or preceding calender year, or 

(li) after such period, employs 35 or more employees for each working day 
during each 20 or more calendar workweeks in the current or preceding 
calendar year 

(B) for purposes of subparagraph (A), the term "person" includes, among 
other things— 

(i) any person who acts, directly or indirectly, in the interest of an em- 
ployer to any of the employer's employees, 
(iij any successor in interest of an employer, and 

(lii) any public agency, as defined in section 3(xi of the Fair Labor Stand- 
a-ds Act of 1938 (29 U S C 203(x)). 

(C) For purposes of subparagraph (A), a public agency shall be deemed to be a 
person engaged in commerce or in an activity affecting commerce 

(6) The term "employment benefits" means all benefits provided or made 
available to employees by an employer, and mclude group life insurance, health 
insurance, disability insurance, sick leave, annual leave, educational benefits, 
and pensions, regardless of whether such benefits are provided by a policy 
practice of an employer or through an employee benefit plan as defined in sec- 
tion 3(3) of the Employee Retirement Income Security Act of 1974 (29 U S.C 
1002a)). 

(7) The term "health care provider" means— 

(A) any person licensed under Federal, State, or local law to provide 
health care services, or 

(B) any other person determined by the Secretary to be capable of provid- 
ing health care services 

(8) The term "reduced leave schedule" means leave scheduled for fewer than 
an employee's usual number of hours per workweek or hours per workday 

(9) The term "Secretary" means the Secretary of Labor 

(10) The term "serious health condition" means an illness, injury, impair- 
ment, or physical or mental conditions which involves — 

(A) inpatient care in a hospital, hospice, or residential health care facili- 
ty, or 

(B) continuing treatment or continuing supervision by a health care pro- 
vider 

(11) The term "son or daughter" means a biological, adopted, or foster child, a 
stepchild, a legal ward, or a child of a person stanomg in loco parentis, who is — 

(A) under 18 years of age, or 

(B) 18 years of age or older and incapable of self-care because of mental 
or physical disability 

(12) The term "parent" means ? biological, foster, or adoptive parent, a 
parent-in-law, a stepparent, or a legai ^ruardian 

The rights provided under this title shall not apply— 

(1) durin *he 8-year period beginning after the effective date of this title, 
with respei > employees of any facility of an employer at which fewer than 30 
employees are employed, and when the combined number of employees em- 
ployed by the employer within miles of the facility is fewer than 50, and 

(2) after such period, with respect to employees of aiiv facility of an employer 
at which fewer than So employees are t^m ployed, a-id when the combined 
number of employees employed by the employer within 73 miles of the facility 
is fewer than -i") 

SK( lOi ^ I.KWK KK(Jl IKK.MKNT 

(a) In CeiNERAL -(1) An eligible employee ^,hall be entitled subject to section 105, 
to 10 workweeks of family leave during any 24-month period— 

(A) because of the birth of a son or daughter of the employee, 
lB» because of the placement of a son or daughter with the employee for adop- 
tion or foster care, or 
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(C) in order to care for the employee's son, daughter, or parent who has a 
t>«inous health condition 

(2) The entitlement to leave under paragraphs (IHA) and (IHB) shall expire at the 
end of the 12-month period beginning on the date of such birth or placement 

(3) In the case of a son, daughter, or parent, who has a serious health condition, 
such leave may be taken intermittently when medically necessary, subject to subsec- 
tion (e). Leave under either such paragraph may not be taken intermittently unless 
the employer and e»7iployee agree otherwise. 

(b) Reduced Leave.— Upon agreement between the employer and the employee, 
leave under this section may be taken on a reduced leave schedule, however, such 
reduced leave schedule shdU not result in a reduction in the total amount of leave 
to which the employee is entitled. 

(c) Unpaid Leave Permitted.— Leave under this section may consist of unpaid 
leave, except as prov.aed in subsection (d) 

(d) Relationship to Paid Leave -^1) If an employer provides paid family leave 
for fewer than 10 workweeks, the additional weeks of leave added to attain the 10- 
workweek total may be unpaid. 

(2) An eligible employee or employer may elect to substitue any of the employee's 
paid vacation leave, personal leave, or t> nil> leave for any part of the 10-week 
period. 

(e) Foreseeable Leave— (1) In any case in which the necessity for leave under 
this section is foreseeable bas?'! on an expected birth oi adoption, the eligible em- 
ployee shall provide the employer with prior notice of such expected birth or adop- 
tion in a manner which is reasonable and pracvicable. 

(2) In any case in which the necessity for leave under this section is foreseea- 
ble based on planned medical treatment or supervision, the employee — 

(A) shall make a reasonable effort to schedule the treatment or supervision so 
as not to disrupt unduly the operations of the employer, subject to the approval 
of the health care provider of the employee's son, daughter, or parent, and 

(B) shall provide the employer with prior notice of the treatment or supervi- 
sion in a manner which is reason' ble and practicable, 

(f) Spouses Employed by the Same Employer— In any case in which a husband 
and wife entitled to family leave under this section ar^^ employed by the same em- 
ployer, the aggregate number of workweeks of family leave to which both may be 
entitled may be limited to 10 v/orkweeks during any 24-mo»ith period, if such leave 
is taken — 

(1) under subparagraph (A) or (B) subsection (aKl); or 

(2) to care for a sick parent under subparagraph (C) of such subsection 

SEC. 104 TEMPORARY MEDICAL LEAVE RKQI IRKMKNT 

(a) In General — <1) Any eligible employee who, because of a serious health condi- 
tion, becomes unable to perform the functions of such employee's position, shall be 
entitled, subject to section 105, to temporary medical leave Such entitlement, shall 
continue for as long as the employ ee is unable to perform such functions, except 
that it shall not exceed 15 workweeks during any 12-month period 

(2) Such leave may be taken intermittently when medically necessary, subject to 
subsection (d) 

(b) Unpaid Leave Permitted —Such leave may consist of unpaid leave, except as 
provided in subsection (c) 

(c) Relationship to Paid Leave— (1) If an employer provides paid temporary 
medical leave or paid sick leave for fewer than 15 weeks, the additional weeks of 
leave added to attain the 15-week total may be unpaid 

(2) An eligible employee or employer may elect to substitute the employee 's ac- 
crued paid vacation leave, sick leave, or medical leave for any part of the 15-week 
ticriod, except that nothing in this Act shall require an emplover to provide paid 
sick leave or paid medical leave in any situation in which such employer would not 
normally provide any such paid leave 

(d) Foreseeable Leave —In any case in which the necessity for leave under this 
section IS foreseeable based on planned medical treatment or supervision, the em- 
ployee— 

(1) shall make a reasonable effort to schedule the treatment or supervision so 
as not to disrupt unduly the operations of the employer, subject to the approval 
of the emplo>ee's health care provider, and 

(2) shall provide the employer with prior notice of the treatment or supervi- 
sion in a manner which is reasonable and practicable 
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SEC. 105. CERTIFICATION 

(a) In General.— An employer may require that a claim for family leave under 
section 103(aXlKC), or temporary- medical leave under section 104, be supported by 
certification issued by the health care provider of the eligible employee or of the 
employee's son, daughter, or parent, whichever is appropriate The employee shall 
provide a copy of such certification to the employer. 

(b) SumciENT CERTincATioN.— Such certification shall be sufficient if it states- 

CD the date on which the senous health condition commenoed, 

(2) the probable duration of the condition, 

(3) the appropriate medical facts within the provider's knowledge regarding 
the condition, and 

(4XA) for purpose of leave under section 104, a statement that the employee is 
unable to perform the functions of the employee's position; and 

(B) for purposes of leave under section 103(aKlXC), an estimate of the amount 
*inie that the eligible employee is needed to care for the son, daughter, or 
parent. 

(c) Explanation of Inability to Perform Job Functions— The employer may 
request that, for purposes of section 106(d), certification under this section that is 
issued in any case involving leave under section 104 include an explanation of the 
extent to which the eligible employee is unable to perform the functions of the em- 
ployee's position. 

(d) Second Opinion.— (1) In any case in which the employer has reason tc doubt 
the validity of the certification provided under subsection (a), the employer may re- 
quire, at its own expense, that the eligible employee obtain the opinion of a second 
health care provider designated or approved by the employer concerning any infor- 
mation certified under subsection (b) 

(2) Any health care provider designated or approved under paragraph (1) may not 
be employed on a regular basis by the employer. 

(e) Resolution of Confucting Opinions.— (1) In any case in which the second 
opinion described in subsection fd) differs from the original certification provided 
under subsection (a), the employer may require, at its own expense, that the employ- 
ee obtain the opinion of a third health care provider designated or approved jointly 
by the employer and the employee concerning the information certified under sub- 
section (b) 

(2) The opinion of the third health care provider concerning the information certi- 
fied under subsection (b) shall be considered to be final and shall be binding on the 
employer and the employee. 

(f) Subsequent Recertification —The employer may require that the eligible em- 
ployee obtain subsequent recertifications on a reasonable basis. 

SEC. IM EMPLOYMENT AND BENEFITS PROTECTION 

(a) Restoration to Position.— (1) Any eligible employee who takes leave under 
section 103 or 104 for its intended purpose shall be entitled, upon return from such 
leave — 

(A) to be restored by the employer to the postion of employment held by the 
employee when the leave commenced, or 

(B) to be restored to an equivalent position with equivalent employment bene- 
fits, pay, and other terms and conditions of employment 

(2) The taking of leave under this title shall not result in the loss of any employ- 
ment benefit earned before the date on which the leave commenced 

(3) Except as provided in subsection (b), nothing in this section shall be construed 
to entitle any restored employee to— 

(A) the accrual of any seniority or employment benefits during any period of 
leave, or 

(B) any right, benefit, or position or employment othei than any right, bene- 
fit, or position to which the employee would have been entitled had the employ- 
ee not taken the leave 

(4) As a condition to restoration under paragraph (1), the employer may have a 
policy that requires each employee to receive certification from the employee's 
health care provider that the employee is able to resume work, except that nothing 
in this paragraph shall supersede a valid State or local law, or a collective bargain- 
ing agreement that governs the retu»-n to work of employees takmg medical leave 

(b) Exemption Concerning Cer-'ain Highly Compensated Employees —(D— An 
employer may deny restoration uider this subsection to any eligible employee de- 
scribed m paragraph (2) if— 

(A) such denial is necessary to prevent substantial and grievous economic 
injury to the employer's operations, 
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(B) the employer notif.es the employee of its mtent to deny restoration on 
such basis at the time the employer determines that such injury would occur, 
and 

(C) in any case in which the leave has commenced, that employee elects not to 
return to employment after receiving such notice 

(2) An eligible employee described in this paragraph is a salaried eligible employ- 
ee who is among the — 

(A) highest paid 10 percent of employees, or 

(B) 5 highest paid employees, 

whichever is greater, of the employees employed by the employer within 75 miles of 
the facility at which the employee is employed. 

(c) Maintenance of Health Benefits— During any period an eligible employee 
takes leave under section 103 or 104, the employer shall maintain coverage under 
any grouo health plan (as defmed in section 162(iX2) of the Internal Revenue Code 
of 1986) for the duration of such leave at the level and under the conditions cover- 
ag'^ would have been provided if the employee had continued in employment con- 
tinuously from the date the employee commenced the leave until the date the em- 
ployee is restored under subsection (a). 

(d) No Bar to Agreement Concerning Alternative Employment.— Nothing in 
this title shall be con'^trued to prohibit an employer and an eligible employee from 
mutually agreeing to alternative employment for the employee throughout the 
period during which the employee would be entitled to leave under this title. Any 
such period of alternative employment shall not cause a reduction in the period of 
temporary medical leave to which the employee is entitled under section 104. 

SEC 107. PROHIBITED ACTS. 

(a) Interference With Rights— si) It shall be unlawful for any employer to 
interfere with, restrain, or deny the exercise of or the attempt to exercise, any right 
provided under this title 

(2) It shall be unlawful for any employer to discharge or in any other manner dis- 
criminate against any individual for opposing any practice made unlawful by this 
title. 

(b) Interference With Proceedings or Inquiries —It shall be unlawful for any 
person to discharge or in any other manner discriminate against any individual be- 
cause such individual — 

(1) has filed any charge, or has instituted or caused to be instituted any pro- 
ceeding, under or related to this title, 

(2) has given, or is about to give, any information in connection with any in- 
quiry or proceeding relating to any right provided under this title, or 

(3) has testified, or is about to testify in any inquiry or proceeding relating to 
any right provided under this title 

SEC 108. administrative ENFORCEMENT 

(a) In General ^The Secretary shall issue such rules and regulations as are nec- 
essary to carry out this section, including rules and regulations concerning service 
of complaints, notice of hearings, answers and amendments to complaints, and 
copies of orders and records of proceedings 

(b) Charges. — (1) Anv person (or person, including a class or organization, on 
behalf of any person) alleging an act which violates any provision of this title may 
file a charge respecting such violation with the Secretary Charges shall be in such 
form and contain such information as the Secretary shall require by regulation. 

(2) Not more than 10 days after the Secretary receives notice of the charge, the 
Secretary— 

(A) shall serve a notice of the charge on the person charged with the viola- 
tion, and 

(B) shall inform such person and the charging party as to the rights and pro- 
cedures provided under this title 

(3) A charge may not be filed more than 1 year after the date of the last event 
constituting the alleged violation. 

(4) The charging party and the person charged with the violation may enter into a 
settlement agreement concerning the violation alleged in the charge before any de- 
termination is reached by the Secretary under subsection (c) Such an agreement 
shall be effective unless the Secretary determines, within 30 days after notice of the 
proposed agreement, that the agreement is not generally consistent with the pur- 
poses of this title 

(c) Investigation, Complaint— <1) Within the 60-day period after the Secretary 
receives any charge, the Secretary shall investigate the charge and issue a 
complaint based on the charge or dismiss the charge. 
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(2) If the Secretary determines that there is no reasonable basis for the charge, 
the Secretary shall dismiss the charge and promptly notify the charging party and 
the respondent as to the dismissal 

(3) If the Secretary determines that there is a reasonable basis for the charge, the 
Secretary shall issue a complaint based on the charge and promptly notify the 
charging party and the respondent as to the issuance 

(4) Upon the issuance of a complaint, the Secretary and the respondent nnay enter 
into a settlement agreement concerning a violation alleged in the complaint Any 
such settlement shall not be entered into over the objection of the charging party, 
unless the Secretary determines that the settlement provides a full remedy for the 
charging party 

(5) If, at the end of the 60-day period referred to in paragraph (1), the Secretary— 

(A) has not made a determination under paragraph (2) or (3), 

(B) has dismissed the charge under paragraph (2), or 

(C) has disapproved a settlement agreement under subsection (hM) or has not 
entered into a settlement agreement under paragraph (4) of this subsection, 

the charging party may elect to bring a civil action under section 109 Such election 
shall bar further administrative action by the Secretary with respect to the viola- 
tion alleged in the charge. 

(6) The Secretary may issue and serve a complaint alleging a violation of this title 
on the basis of information and evidence gathered as a result of an investigation 
initiated by the Secretary pursuant to section 110 

(7) The Secretary shall have the power to petition the United States district court 
for the district in which the violation is alleged to have occurred, or in which the 
respondent resides or transacts business, for appropriate temporary relief or re- 
straining order. Upon the filing of anj such petition, the court shall cause notice of 
the petition to be served upon the respondent, and the cou hall have jurisdiction 
to grant to the Secretary such temporary relief or restrainii.^ order as it deems just 
and proper 

(d) Rights of Parties —(1) In any case in which a complaint is issued under sub- 
section (c), the Secretary shall, not more than 10 days after the date on which the 
complaint is issued, cause to be served on the respondent a copy of the complaint 

(2) Any person filing a charge alleging a violation of this title may elect to be a 
party to any complaint filed by the Secretary alleging such violation Such election 
must be made before the commencement of the hearing 

(3) The failure of the Secretary to comply in a timely manner with any obligation 
assigned to the Secretary under this title shall entitle the charging party to elect, at 
the time of such failure, to bring a civil action under section 109 

(e) Conduct of Hearing, ~(1) The S :retary shall have the duty to prosecute any 
complaint issued under subsection (b) 

(2) An administrative law judge shall conduct a hearing on the record with re- 
spect to any complaint issued under this title The h«*aring shall be commenced 
within 60 days after the issuance of such complaint, unless the judge, in t^ e judge's 
discretion, determmes that the purposes of this Act would best be furthered by com- 
mencement of the action after the expiration of such period 

(f) Findings and Conclusions— (1) After the hearing conducted under this sec- 
tion, the administration law judge shall promptly make findings of fact and conclu- 
sions of law, and, if appropriate, issue an order for relief as provided in section 111 

The administrative law judge shall inform the parties, in writing, of the reason 
for any delay in making such findings and conclusions if such findings and conclu- 
sions are not made within 6^ days after the conclusion of such hearing 

(g) FiNAUTY OF Decision, Review —(1) The decision and order of the Administra- 
tive law judge shall become the final decision and order of the agency unless, upon 
appeal by an p^^rieved party taken not more than 30 days after such action, the 
Secretary modifies or vacates the decision, in which case the decision of the Secre- 
tary shall be the final decision and the order of the agency 

(2) Not later than 60 days after the entry of such final order, any person ag- 
grieved by oUch final order may seek a review of such order in the United States 
court of appeals for the circuit in which the violation is alleged to have occurred or 
in which the employer resides or transacts business. 

(3) Upon the filing of the record with the court, the jurisdiction of the court shall 
be exclusive and its judgment shall be final, except that the same shall be subject to 
revi by the Supreme Court of the United States upon writ of certiorari or certifi- 
cation as provided in section 1254 of title 28, United States Code 

(h) Court Enforcement of Administrative Orders— (1) If an order of the 
agency is not appealed under subsection (gK2), the Secretary may petition the 
United States district court for the district in which the violation is alleged to have 
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occurred, or in which the respondent resides or transacts business, for the enforce- 
ment of the order of the Secretary, by filing in such court a written petition praying 
that such order be enforced 

(2) Upon the filing of such petition, the court shall have jurisdiction to make and 
enter a decree enforcing the order of the Secretary In such a proceeding, the order 
of the Secretary shall not be subject to review. 

(3) If, upon appeal of an order under subsection (gH2), the United States court of 
appeals does not reserve such order, such court shall have the jurisdiction to make 
and enter a decree enforcing the order of the Secretary 

SKC 109 ENFORCEMKNT BY ( IV IL AiTION 

(a) Right to Bring Civil Action —(1) Subject to the limitations in this section, an 
eligible employee or any person, including a class or organization on behalf of any 
eligible employee or the Secretary may bring a civil action against any employer 
(including any State employer) to enforce the provisions of this title in any appropri- 
ate court of the United States or in any State court of competent jurisdiction. 

(2) Subject to paragraph (3), a civil action may be commenced under this subsec- 
tion without regard to whether a charge has been filed under section 108(b) 

(3) No civil action may be commenced under paragraph (1) if the Secretary— 

(A) has approved a settlement agreement or has failed to disapprove a settle- 
ment agreement under section 108(bH4), in which case no civil action may be 
filed under this subsection if such action is based upon a violation alleged in the 
charge and resolved by the agreement, or 

(B) has issued a complaint under ,ection 108(cK3) or 108(cK6), in which case no 
civil action may be filed under this subsection if su'^h action is based upon a 
violation alleged in the complaint 

(4) Notwithstanding paragraph (3XA), a c*rii action may be commenced to enforce 
the terms of any such settlement agreement 

(5KA) Except as provided in subparagraph (B), no civil action may be commenced 
more than 1 year after the date of the last event constituting the alleged violation 
(B) In any case in which— 

(i) a timely charge is filed under section 108(b), and 

(ii) the failure of the Secretary to issue a complaint or enter into a settlement 
agreement based on the charge (as provided under section 108(c)(4)) occurs more 
than 11 months after the date on which any alleged violation occurred, 

the charging party may commence a civil action not more than 60 days after the 
date of such failure 

(6) The Secretary may not bring a civil action against any agency of the United 
States 

(7) Upon the filing of the complaint with the court, the jurisdiction of the court 
shall be exclusive 

(b) Venue — An action brought under subsection (a) in a district court of the 
United States may be brought— 

(1) in any appropriate judicial district under section 11^91 of title 28, United 
States Code, or 

(2) in the judicial district in the State in which— 

(A) the employment records relevant to such violation are maintained 
and administered, or 

(B) the aggrieved person worked or would have worked but for the al- 
leged violation 

(c) Notification of the Secretary, Right To Intervene —A copy of the com- 
plaint in any action by an eligible employee under subsection (a) shall be served 
upon the Secretary by certified mail The Secretary shall have the right to inter- 
vene in a civil action brought by an employee under subsection (a) 

(d) Attorneys for the Secretary —In any civil action under subsection (a), attor- 
neys appointed by the Secretary may appear for and represent the Secretary, except 
that the Attorney General and the Solicitor General shall conduct any litigation m 
the Supreme Court 

SKC no INVKSTI(;ATIVK Al'TH()RIT\ 

(a) In General— To ensure compliance with the provisions of this title, or any 
regulation or order issued under this title, the Secretary shall have, subject to sub- 
section (c), the investigative authority provided under section 11(a) of the Fair Labor 
Standards Act (29 U S.C LI 1(a)) 

(b) Obligation To Keep and Preserve Records —Any employer shall keep and 
preserve records in accordance with section 11(c) of such Act and in accordance with 
regulations issued by the Secretary 
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(c) Required Submissions Generally Limited to an Annual Basis— The Secre- 
tary may not under the authority of this section require any employer or any plan, 
fund, or program to submit to the Secretary any books or records more than once 
during any 12-month period, unless the Secretary has reasonable cause to believe 
thpre may exist a violation of this title or any regulation or order issued pursuant 
to this IS investigating a charge pursuant to section 108 

(d) Subpoena Pow t.iw, E'^ — For the purpose^ of any investigation proviued Tor ui 
this section, the Secretary shall have tne bubt/^nc* outhority provideu under section 
9 of the Fair Labor Standards Act 

SKI ni RVAAV.t 

(a) Injunctive —<1) Upon finding a violation under section 108, the administra- 
tive law judge shall issue an order requiring such person to cease and resist from 
any act or practice which violates this title 

(2) In any civil action brought under section 109, the court may grant as relief 
against any employer (including any State employer) any permanent or temporary 
injunction, temporary restraining order, and other equitable relief as the court 
deems appropriate 

(b) Monetary — (D Any employer (including any State employer) that violates any 
provision of this title shall be liable to the injured party in an amount equal to— 

(A) any wages, salary, employrrient benefits, or other compensation denied or 
lost to such eligible employee by reason of the violation, plus interest on the 
total monetary damages calculated at the prevailing e, and 

(B) an additional amount equal to the greater of the amount determined 
under subparagraph (A), or (ii) consequential damages, not to exceed times the 
amount determined under such subparagraph 

(2) If an employer who has violated this title proves to the satisfaction of the ad- 
ministrative law judge or the court that the act or omission which violated this title 
was in good feUh and that the employer and reasonable grounds for believing that 
the act cr omii-iion was not a violation of this title, such judge or the court may, in 
its discretion, reduce the amount of the liability provided for under this subsection 
to the amount determined under paragraph '1)(A) 

(c) Attorneys' Fees —The prevailing party (other than the United States) may be 
awarded a reasonable attorneys' fee as part of the costs, in addition to any relief 
awarded The United Stateb shall be liable for costs the same as a prwate person 

(d) Limitation — Damages awarded unutr subsection (b) may not accure from a 
date more than 2 years before the date on vhich a charge is filed under section 
108(b) or a civil action is brought under sectio"^! 109 

SU 112 SFK('I\L Kl LKS CONCKKNINd KMPL()>KK^ OF I.(K \L KDl C ATION \L \(,KN(IKS 

(a) In General — Except as otherwise provided in this section, the righis, reme- 
dies, and procedures under this Act shall apply to any local educational agency (as 
defined in section 1471(12) of the Elementary and Secondary Education Act of 19(>r> 
(20 U SC 2891(12))) and its employees, including the rights under section 106, which 
shall extend throughout the period of any employees's leave under this section 

(b) Leave Does Not Violate Certain Other Federal Laws —A local educational 
agency shall not be in violation of the Education of the Handicapped Act (20 U S.C 
1400 et seqJ, section 504 of the Rehabilitation Act of 1973 (29 U S C 794), or title VI 
of the Civil Rights Act of 1964 (42 U S C 2000d et seq ), solely as a result of an eligi- 
ble employee of such agency exercising such employee's rights under this Act 

(c) Intermittent Leave for Instrcctional Employees— (1) Subject to paragraph 
(2), in any case in which an employee employed principally in an instructional ca- 
pacity by any such educational agency seeks to take leave under section 103(aKlKC) 
or 104 which is foreseeable based on planned medical treatment or supervision and 
the employee would be on leave for greater than 20 percent of t' e total number of 
working days in the period during which the leave would extend, the agency may 
require such employee to elect either — 

(A) to take leave for periods of a particular duration, not to exceed the 
planned medical treatment or supervision, or 

(B) to transfer temporarily to an available alternatr e popiaon offered by the 
employer for which the employee is qualified, and wh ch— 

(i) has equivalent pay and benefits, and 

(u) better accommodates recurring period ? of bave thnn the employee's 
regular employment position 
(2) The elections described in subparagraph (A) aid (B of paragraph (1) shall 
apply only with respect to an employee who complies \^ith siction l()3(e)(2) or 104(d^ 
(whichever is appropriate) 
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(d) Rules Appucable to Periods Near the Conclusion of an Academic Term — 
The following rules shall apply with respect to pe <ls of leave near the conclusir:. 
of an academic term in the case of any employee employed principally in an instruc- 
tional capacity by any such educational agency 

(1) If the employee begins leave under section 103 or 104 more than 5 weeks 
before the end of the academic term, the agency may require the emplo>ee to 
continue talung leave until the end of such term, if— - 

(A) the leave is of a least 3 weeks duration; and 

(B) the return to employment would occur during the 3-week period 
before the end of such term 

(2) If the employee begins leave under section 103 during the period that com- 
mences 5 weeks before the end of the academic term, the agency may require 
the employee to continue taking leave until the end of such term, if— 

(A) the leave is of greater than 2 weeks duration, and 

(B) the return to employment would occur during the 2-week penod 
befort ^he end of such term 

(3) If th( -nployee begins leave under section 103 during the period that com- 
mences 3 weeks before the end of the academic term and the duration of the 
leave is greater than 5 working days, the agency may require the employee to 
continue to take leave until the end of such term 

(e) Restoration to Equivalent Employment Position —For purposes of determi- 
nations under section 106(aXlXB) (relating to an employee's restoration to an equiv- 
alent position) in the case of a local educational agency, such determination shall be 
made on the basis of established school board policies, practices, and collective bar- 
gaining agreements 

(0 Reduction of the Amount of Liability-— If a local educational agency which 
has violated title I proves to the satisfaction of the administrative lav judge or the 
court that the agency or department had reasonable grounds for believing that the 
underlying act or omission was not a violation of such title, such judge or court 
may, in its discretion, reduce the amount of the liability provided for under section 
lll(bXl) to the amount determined under subparagraph (A) of such section 

SEC 113 notice. 

(a) In General.— Each employer shall post and keep posted, in conspicuous places 
upon its premises where notices to e.nployees and applicants for employment are 
customarily posted, a notice, to be prepared or approved by the Secretary, setting 
forth excerpts from, or summaries of, the pertinent provisions of this title and infor- 
mation pertaining to the filing of a charge. 

(b) Penalty —Any employer that willfully violates this section shall be assessed a 
civil money penalty not to exceed $100 for each separate offense 

TITLE II~FAM!LY LEAVE AND TEMPORARY MEDICAL LEAVE FOR CIVIL 
SERVICE EMPLOYEES 

SKC 210 FAMILY AND TKMPORARY MKDK VL LEA\ E 

(a) In General— (1) Chapter 63 of title 5, United States Code, is amended by 
adding at the end thereof the following new subchapter 

"SUBCHAPTER III-FAMILY AND TEMPORARY MEDICAL LEAVE 

**§ 6331. Definitions 

"For purposes of this subchapter— 
"(1) 'employee' means— 

"(A) an employee as defined by section 6301(2) of this titlp (excluding an 
individual employed b> the government of the District of Columbia), md 
"(B) an individual under clause (v) or (ix) of such section, 
whose employment is other than on a temporary or intermittent basis, 

"(1^) 'serious health condition', means an illness, injur>, impairment, or physi- 
cal or mental condition which involves— 

"(A) inpatient care in a hospital, hospice, or residential health care facili- 
tv, or 

"(B) continuing treatment, or continuing sup»^rvision, by a health cart* 
provided, 

"(3) 'child' means an individual who is— 

"(A) a biological, adopted, or foster child, a stepchild, a legal ward or a 
child of a person standing in loco parentis, and 
"(BMi) under 18 years of age, or 
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"(ii) 18 years of age or oMp- and incapable of self-care because of mental 
or physical disability, and 
"(4) 'parent' means a biological, foster, or adoptive parent, a farent-in-law, a 
stepparent, or a legal guardian 

6332. Family leave 

*'(a) Leave under this section shall be granted on the request of an employee if 
such leave is requested — 

because of the birth of a child of the employee, 
**(2) because of the placement for adoption or foster care of a child with the 
employee; or 

* (3) in order to care for the employee's child or parent who has a serious 
health condition 
"(b) Leave under this section — 

shall be leave without pay, 
*'(2) may not, in the aggregate, exceed the equivalent of 18 administrative 
workweeks of the employee during any 24-month period, and 

*'(3) shall be in addition to any annual leave, sick leave, temporary medical 
leave, or other leave or compensatory time off otherwise available to the em* 
ployee 

"(c) An employee may elect to use leave under this section— 

*'(1) immediately before or after (or othewise i coordination with) any period 
of annual leave, or compensatory time off, other ^e available to the employee; 

"(2) under a method involving a reduced woniday, a reduced workweek, or 
other alternative work schedule, 
"(3) on either a continuing or intermittent basis, or 
"(4) any combination thereof 
"(d) Notwithstanding any other provision of this section— 

"(1) a request for leave under this section based on the birth of a child may 
not be granted, if, or to the extent that, such leave would be used after the end 
of the 12-month period beginning on the date of such child's birth, and 

**(2) a request for leave under this section based on the placement for adop- 
tion or foster care of a child may not be granted if, or to the extent that, such 
leave would be used after the end of the 12-nionth period beginning on the date 
on which such child is so placed 
"(eKl) In any case in which the necessity for leave under this section is foreseea- 
ble bassd on an expected birth or adoption, the employee shall provide the employ- 
ing agency with prior notice of such expected birth or adoption in a manner which 
IS reasonable and practicable 

*'(2) In any case in which the necessity for leave under this section is foreseeable 
based on planned medical treatment or supervision, the employee— 

*'(A) shall make a reasonable effort to schedule the treatment or supervision 
so as not to disrupt unduly the operations of the employing agency, subject to 
the approval of the health care provider of the employee s child or parent, and 
"(B) shall provide the employing agency with prior notice ol the treatment or 
supervision in a manner which is reasonable and practicable 

§ 6333, Temporary medical leave 

"(a) An employee who, because oi a serious health condition, becomes unable to 
perform the functions of such employee's position shall, on request of the employee, 
be entitled to leave under this section 

"(b) Leave under this section — 

*(1) shall be lea\e without pay, 

*'(2) shall be available for the duration of the serious health condition of the 
employee involved, but may not, in the aggregate, exceed the equivalent of 2() 
administrative workweeks of the employee during any 12-month period, and 

*'(3) shall be in addition to any annual leave, sick leave, family lea\e, or other 
leave or compensatory time off otherwise available lO the employee 
"to An employee may elect to use leave under this section— 

"(1) immediately before or after (or otherwise m coordination with) anv period 
of annual leave, sick leave* or compensatory time off otherwise available to the 
employee, 

"(2) under a method invoi\mg a reduced workdav, a reduced VNorkweek. or 
other alternative work schedule. 

"ilU on either a continuing or intermittent basis, oi 
"i 1) any combination thereof 
'*(d) In any case \n \\h\ch the neces^it> for leave under this section is fore^-eable 
based on planned medical treatment or supervision, the employee— 
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"(1) shall make a reasonable etton co scheuule the trcatr^ient or supervision 
so as not to disrupt unduly the operations of the employing agency, subject to 
the approval of the employee's health care provider, and 

"(2) shall provide the employing agency with prior notice of the treatment or 
supervision in a manner which is reeisonable and practicable 

§ 6334. Certificaiion 

*'(a^ An employing agency may require that a request for family leave under sec- 
tion 6332(aX3) or temporary medical leave under section G333 be supported by certi- 
fication issued by the health care provider of the employer or of the employee's 
child or parent, which ever is appropriate The employee shall provide a copy of 
such certification to the employing agency. 
"(b) Such certification shall be sufficient if it states— 

"(1) the date on which the serious health condition commenced, 
"(2) the probably duration of the condition, 

"(3) the medical facts within the provider's knowledge regarding the condi- 
tion; and 

"(4) for pur, oses of section 6333, a statement that the employee is u.iable to 
perform the functions of the employee's position. 

§ 6355. Job protection 

"An employee who uses leave under section r).'^32 or 6333 of this title is ent tied to 
be restored to the position held by such employee immediately before the com- 
mencement of such leave 

**§ 6336. Prohibition of coercion 

"(a) An employee may not directly or indirectly intimidate, threaten, or coerce, or 
attempt to intimidate, threaten, or coerce, any other employee for the purpose of 
iiiteifenng with such employee's rights under this subchapter. 

"(b) For the purpose of this section, 'intimidate, thr ^^ten, or coerce' includes 
promising to confer or conferring any benefit (such as app^' tment, promotion, or 
compensation), or effecting or threatening to effect any repnscxi 'such as deprivation 
of appointment, promotion, or compensation) 

6337. Health insurance 

"An employee enrolled in a health benefits plan under chapter 89 of this title who 
is placed in a leave status under section 6332 or 6333 of this title may elect to con- 
tinue the employee's health benefits enrollment while in such leave status and ar- 
range to pay into the Employees Health Benefits Fund (described in section 8909 of 
this title), through that individual's employing agency, the appropriate employee 
contributions 

6338. Regulations 

"The Office of Personnel Management shall prescribe regulations necessary for 
the administration of this subchapter The regulations prescribed under this sub- 
chapter shall be consistent with the regulations prescribed by the Secretary of 
Labor under title I of the Family and Medical Leave Act of 1989 *' 

(2) The table of contents for chapter 63 of title 5, United States Code, is amended 
by adding at the end thereof the following 

"SUBCHAPTER III-P^AMILY AND TEMPORARY MEDICAL LEAVE 

"6331 Definitions 

"6332. Family leave 

"6333 Temporary medical leave 

"6334. Certification 

"6335 Job protection 

"6336. Prohibition of coercion 

"6337 Health insurance 

"6338 Regulations" 

"(b) Employee Paid From Nonappropriated Funds —Section 2105(0(1) of title 5, 
United States Code, is amended by striking out "53" and inserting in heu thereof 
"53, and subchapter III of chapter f>3 *' 

TITLE ni~COMMISSION ON FAMILY AND MEDICAL LEAVE 

SEC 301 ESTABI-ISHMKNT 

There is established a commission t'^ be known as the Commission on Family and 
Medical Leave (hereinafter m this Act referred to as the "Commission") 
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sKc :m 1)1 Tii - 
The Commission shall— 

{\) conduct a comprehensive study of — 

(A) existing end proposed policies relating to family leave and temporary 
medical leave, 

(B) the potential costs, benefits, and impact on productivity of such poli- 
cies on business which employ fewer than 50 employees, and 

(C) alternative and equivalent State enforcement of this Act with lespect 
to employees described in section 113, and 

(2) within 2 years after the date on which the Commission first meets, submit 
a report to the Congress, which may include lej^islative recommendations con- 
cerning coverage of business which employ fewer than 50 employees and alter- 
native and equivalent State enforcement of this Act with respect to employees 
described in section 113 

SKC Mrs MKMBKRSHIF 

(a) Composition — The Commission shall be composed of 12 voting members and 2 
ex-officio members appointed not more than 60 days after the date of the enactment 
of this Act as follows 

(1) One Senator shall be appointed by the majority leader of the Senate, -^nd 
one Senator shall be appointe'^ by the minority leader of the Senate 

(2) One member of the House of Representatives shall be appointed by the 
Speaker of tlie House of Representatives, and one Member of the House of Rep- 
resentatives shall be appointed by the minority leader of the House of Repre- 
sentatives 

(3kA) Two members each shall be appomted by— 

(i) the Speaker of the House of Representatives, 

(ii) the majority leader of the Senate^ 

!iii) the minority leader of the House of Representatives, and 
(IV) the minority leader of the Senate 
<B) Such members shall be appointed by virtue of d'^ lonstrated expertise m 
relevant family, temporary disability, and labor-man- ment issues and shall 
include representatives of small business 

(4^ The Secretary of Health and Human Services and the Secreary of Labor 
shall serve on the Commission as nonvoting ex-officio members 

(b) Vacancies —Any vacancy on the Commission shall be filled m the manner in 
which the original appomtment was made 

ic) Chairperson and Vice Chairperson —The Commission shall elect a chairper- 
son and a vice chairperson fiom among its members 

(d) Quorum —Eight members of the Commission shall constitute a quorum for all 
purposes, except that a lesser number may constitute a quorum for the purpose of 
holding hearings 

SKl \ )1 ("DMFKNsATiON 

(a) Pay —Members of the Commission shall serve without compensation 
fb) Travel Expenses —Members of the Commission shall be allowed reasonable 
travel expenses, including a per diem allowance, in accordance with section 5703 of 
title 5, United States Code, when performing duties of the Commission 

sK( W, POWKKs 

(a) Meetings —The Commission shall first meet not more tlian 8(' days after the 
date on which members are appointed, and the Commission shall meet thereafter 
upon the call of the chairperson or a majority of the members 

(b) Hearings and Sessions — The Commission may hold such hearings, sit and act 
at such times and places, take such testimony, and receive such evidence as the 
Commission considers appropriate The Commission may administer oaths or affir- 
mations to witnesses appearing before it 

(c) Access to Information — The Commission may secure directly from any Fed- 
eral agency information necessary to enable it to carry out this Act Upon the re- 
quest of the chairperson or vice chairperson of the Commission, the head of such 
agency shall furnish such information to the CommiSbion 

(d) Executive Director— The Commission may appoint an Executive Director 
from the personnel of any Federal agency to assist the Commission from the person- 
nel of any Federal agency to assit the Commission in carrying ot its duties 

(e) Use Facilities and Services —Upon the request of the Commission, the 
head of any Federal a^f iiL> may make available to the Commission any of the facili- 
ties and services of sue \ agency 
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(f) Personnel Trom Other Acfnciiss —Upon the request of the Comnubsion. tlie 
head of any Federal agency may detail any of Me personnel of buch agency to assist 
the Commission in carrying out ittj duties. 

SEC. 306 TKRM I NATION 

The Commission shall terminate ao days after the date of the r^ubmisbion of its 
report to the Congress 

TITLE IV~MISCf :LLANE0US PROVISIONS 

SKr 401 KFKE(T ON OTIIKR I.AVSS 

(a) Federal and State ANTir.seRiMiNATioN Laws — Nothing in this Act shall be 
construed to modify or affect any Federal or State law prohibiting discrimination on 
the basis of race, religion, color, national origin, sex, age. or handicapped status 

(b) State and Local Laws -Nothing in this Act shall be construed to supersede 
any provision of any State and local law which provides greater employee family oi 
medical leave rights than the rights established jnder this Act 

SKC 402 KKFKCTON t:\ISTlN(; KMPl.OUlKNT Bt:NKKITN 

<a) More Protective —Nothing in this Act shall be conarued to diminish an em- 
ployers obligation to comply with any collective-bargaining agreement or any em- 
ployment benefit program or plan which provides greater family and medical leave 
rights to employees than the rights provided under this Act 

(b) Less Protectivk —The rights provided to employees, under this Act may not be 
diminished by any collective bai gaining agreement or any employment benefit uro- 
gram or plan 

SKC 40,1 EV ()rR4(;KMKNT Of MORE (;tAKROl S LEW K i'OI.K IKS 

Nothing in this Act shall be construed to discourage emplovep, from adopting or 
retaining leave policies more geneious than anv i olicies which comply with the re- 
quirements under this Act 

sec 101 RKM LATI0^^ 

The Secretary shall prescribe such regulations as are necessary to tarry out title 1 
of this Act. within 60 days after the date of the enactment of this Act 

SKC 40r. Km:CTI\K DATES 

(a) Title III —Title III shall take effect on date of the enactment of this Act 
(b^ Other Titles —(1) Except as piovided ji paragraph (2), titles 1, II. and IV shall 

take effect 6 months after the date of the enactment of this Act 

(2) In the case of a collective bargaining agreement in effect on the effecti\e date 

of paragraph (D, title I shall apply on the eariier of— 

(A) the date of the tprminatic > of such agreement, or 

(B) the date which occurs VJ. months after the date of the enactment of this 
Act 

TITLE V~COVERAGE OF CONGRESSIONAL EMPLOYEES 

.EC 'Mu VKWllA VNDlKMPt H\fi\ MH)1( \L I.EWt rnR(EHTM\ ( ONt.RK^sJON \L F \II»L()^ 
KES 

(a) In General— The right.s and protection^; under sections, llKJ through 107 
( * ei than section iutiib)) shall apply to any employee in an employment position 
a. a any employing authority of the House of Representatives, 

(b) Administration —In the administration of this section, the remedies and pro- 
cedures under the Fair Employment Practices Resolution shall be applied 

(c) Definition —As used in this section, the term "Fair Employment Practices 
Resolution " means House Resolution 558, One Hundredth Congress, agreed to Octo- 
ber 3, 1988, as continued m effect by House Resolution 15, One Hundred and First 
Congress, agreed to January 3, 19^9 

Section-by-Section Analysis of the Family a d Medical Leave 
Act of 1988 (H.R. 923, as Amended) 

Section L Short title; tcble of contents 

Designates this Act as the Family and Medical Leave Act of 1988 
and sets out the table of contents. 
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Section J, Fr:d:fig.^ and purpoiies 

States Congress findings that the number single-pareni house- 
holds and two-parent households in which the single parent or both 
parents work is increasing significantly, it is important for fathers 
and mothers to be able to participate in early childrearing and the 
care of their children with serious health conditions; the lack of 
employment policies to accommodate working parents forces many 
individuals to choose between job security and parenting; and there 
is inadequate job security for employees who have serious health 
conditions that prevent them from working temporarily 

The purposes of this Act are to balance the demands of the work- 
place and the needs of families: to entitle employees to take reason- 
able leave, for family or medical reasons; and to accommodate the 
legitimate interests of employers. 

TITLE I — GENERAL HEQLUREMENTS FOh FAMILY AND MEDICAL LEAVE 

Section 101. Definitions 

This section defines certain terms for purposes of the Act Those 
definitions specifically referenced to the Fair Labor Standards Act 
are to be interpreted similarly under thi?e A^t. Such terms include: 
Eligible employee— means any employee as defined in sec- 
tion 3ie) of the Fair Labor Standards Act (FLSA) who is em- 
ployed for not less than 12 months and not less than 1000 
hours over the previous 12 month period, except that such 
tern does not include Federal officers or employ ?s covered 
uncer Title II of this Act. 

Employer — means any person engaged in commerce who em- 
plo>s 50 or more employees for the first 3 years after the effec- 
tive date of this title and 35 or more employees thereafter, who 
is engaged in commerce, any suc^c^ssor in interest o' n em- 
ployer; and any public agency defined under section 3uv uf the 
FLSA. 

Serious health condition — means an illness, injury, impair- 
ment, or physical or mental condition which involves inpatient 
care in a hospital, hospice, or residential health care facility; 
or continumg treatment or supervision by a health care provid- 
er 

Section lOJ Inapplicability 

This title does not apply to the employees of any facility of an 
employer :t which there art iC^ss than 5() employees, for the first 
three years after the effective date of this title, and when the com- 
bined number of employees employed by the employer within 75 
miles of the facility is fewer than 50 After such period, this title 
does not apply to the employees of any facility of an employer at 
which there are less than 35 employees and when the combined 
number of employees employed by the employer within 75 miles of 
the facility is fewer than 35 

Section 10 J, Family leave requirement 

Entitles an employee to 10 weeks of family leave during any 24 
month period upon the birth, placement for adoption or foster care, 
or serious health condition of an employee's son or daughter or 
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parent. The entitlement to leave upon the birth or placement of a 
child expires at the end of the 12 month period after such birth or 
placement. Such leave may be taken on a reduced leave schedule 
upon agreement between the employer and the employee. 

Family leave may be unpaid. Either the employee or employer 
may elect to substitute any accrued paid vacation leave, personal 
leav.^, or paid family leave for any part of the 10 week p)eriod and 
sucn may he reduced from the 10 weeks of unpaid leave. When the 
need for leave is foreseeable based on an exp)ected birtn or adop- 
tion, the employee shall provide the employer with reasonable 
prior notice. When the need for leave is foreseeable based on 
planned medical treatment or supervision, the employee shall pro- 
vide the employer with reasonable prior notice and make a reason- 
able effort to schedule leave so as not to disrupt unduly the em- 
ployee's operations, subject to the approval of the health care pro- 
vider of the employee's child or parent. 

In any case in which a husband and wile entitled to family leave 
are employed by the same employer, the aggregate period of family 
leave may be limited to 10 weeks, except in the case of a seriously 
ill child. 

Section 104. Temporary medical leave requirement 

Entitles any employee, who because of a serious health condition, 
becomes unable to perform the functions of his or her position to 
temporary medical leave not to exceed 15 weeks during any 12 
month period. 

Medical leave may be unpaid. If the employer provides paid tem- 
porary medical leave or sick leave, such may be subtracted from 
the 15 weeks and either the employee or employer may elect to 
substitute accrued paid vacation leave, sick leave or medical leave 
for any part of the 15 week period. When the need for leave is fore- 
seeable based on planned medical treatment or supervision, the 
employee shall rovide the employer with reasonable prior notice 
and make a reasonable effort to schedule leave so as not to disrupt 
unduly the employer's operations, subject to the approval o^ the 
employee's health care provider. 

Section 105. Certification 

An employer may require that a claim for leave be supported by 
medical certification. Such certification shall state: (1) the date on 
which the serious health condition commenced, (2) the probable du- 
ration of the condition, and (3) the appropriate medical facts within 
the provider's knowledge regarding the condition. For purposes of 
medical leave, such certification shall also state that the employee 
is unable to perform the functions of his or her posit 'on. For pur- 
poses of family leave to care for a seriously ill child or parent, such 
certification shall include an estimate of the amount of time that 
the employee is needed to care for the child or parent. The employ- 
er may require, at its own expense, that the emploype obtain a 
second opinion and that the employee submit periodic medical re- 
certificaticns. Should the first and second opinions differ, the em- 
ployer may require, at its own expense, the opinion of a third joint- 
ly approved health care provide, whose op* lion shall be binding. 
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Section 106. Employment and benefits protection 

Entitles any employee upon the return from leave for its intend- 
ed purpose to be restored to the position held when the leave com- 
menced or to an equivalent position. 

The taking of leave shall not result in the loss cf any employ- 
ment benefits earned before the commencement of leave. Except 
that nothing in this section shall entitle any employee to any right 
or benefit to which the employee would not have been entitled had 
the employee not taken leave. 

An employer may deny restoration to any salaried employee 
among the highest 10 percent of employees or the 5 highest paid 
employees, whichever is greater, if such denial is necessary to pre- 
vent substantial and grievous economic injury to the employer. The 
employer must notify the employee of its intent to deny restoration 
and if leave has comme iced, permit the employee to elect to return 
to employment. 

The employee's pre-existing health benefits shall maintained 
during any leave. 

Section 107. Prohibited acts 

Makes it unlawful for any employer to interfere with, restrain or 
deny the exercise of any right provided under this title. 

Section 108. Administrative enforcement 

Authorizes the Secretary of Laboi to issue such rules and reg^ula- 
tions as are necessary to carry out this section. 

Any person alleging an act in violation of this title may file a 
charge with the Secretary. A charge must be filed within 1 year 
after the last event constituting the alleged violation. 

Aftf^r the charge is received the Secretary has 60 days to in^ sti- 
gate ' charge and either issue a complaint or dismiss the charge. 
The b'^cretary and the respondent may enter into a settlement 
agreement concerning a complaint, except that such shall general- 
ly not be entered into over the objection of the charging party. 

If at the end of the 60 day period, the Secretary has not issued a 
complaint, dismissed the charge, or entered into or disapproved a 
settlement agreement, the charging party may bring a civil action 
as provided under this title. Such election shall bar further admin- 
istrative action by the Secretary with respect to the violation al- 
leged in the charge 

An administrative law judge shall commence a hearing on the 
record within 60 days of the issuance of the complaint. The deci- 
sion and order of the administrative ^aw judge shall become the 
final decision and order of the agenc^ unless such is appealed by 
an aggrieved party within 30 days or the Secretary modifies or va- 
cates the decision, in which case the decision of the Secretary is the 
final decision. 

Any person aggrieved by a final order may obtain review in the 
United States court of appeals vithin 60 days after entry of such 
final order 
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Section 109. Enforcement by civil action 

Either an employee or the Secretary may brmg a civil action 
against any employer to enforce the provisions of this title in any 
appropriate United States or state court of competent jurisdiction. 
A civil action may not be commenced if the Secretary has approved 
a settlement agreement or issued a complamt. 

No civil action may be commenced more than 1 year after the 
date of the last event constituting the alleged violation. 

Section 110. Investigative authority 

Provides the Secretary with investigative authority as empow- 
ered under section 11(a) of the FLSA. 

Section 111. Relief 

An employer found in violation of this title is liable to the in- 
jured party for any wages, salary, employment benefits, or other 
compensation denied to such employee, with interest, and an addi- 
tional amount equal to the greater of either (1) the above amount 
or (2) consequential damages, not to exceed 3 times the amount de- 
termined above. 

The court may in its discretion reduce the amount of liability of 
any employer found to have violated this title upon proof that the 
employer acted in the reasonable and good faith belief that it was 
not in violation of this title. 

The prevailing party, other than the United States, may be 
awarded reasonable attorney's fees 

Section 112. Special rules concernini' employees of local educational 



A public elementary or secondary school will not be considered 
in violation of any existing laws solely because leave was provided. 

If a public elementary or secondary school teacher seeks to take 
intermittent medical leave which is foreseeable based on planned 
medical treatment and if such leave will result in the teacher's ab- 
sence from the classroom over 20% of the time, the teacher may be 
required to either (a) take continuous leave fur the entire treat- 
ment period or (b) be placed in an equivalent position that would 
not be as disruptive to the classroom. 

A public elementary or secondary school teacher may be re- 
quired to extend leave through the end of a semester if a teacher 
would otherwise have returned with the last 2-3 weeks of the se- 
mester's end, depending on the date on which the leave commenced 
and the duration of the leave. 

For purposes of certain enforcement actions, determinations 
shall be made on the basis of established school board policies. 

Section 113. Notice 

Each employer shall post a notice setting forth the pertinent pro- 
visions of this title. Any employer who wilfully violates this section 
is liable up to $100 for each offense. 
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TITLE II — FAMILY LEAVE AND TEMPORARY MEDICAL LEAVE FOR CIVIL 
SERVICE EMPLOYEES 

Extends coverage of the Act to federal government employees. 
(This title is within the jurisdiction of the Post Office and Civil 
Service Committee.) 

TITLE III— COMMISSION ON FAMILY AND MEDICAL LEAVE 

Section 301. Establishment 

Establishes the Commission on Family and Medical Leave. 

Section 302. Duties 

The Commission shall conduct a comprehensive study f existing 
and proposed policies relating to family and medical leave and the 
costs, benefits, and impact on productivity of such policies on em- 
ployers with fewer than 50 employees. The Commission shall 
submit a report to the Corgress within 2 years, *vhich may include 
legislative recommendations concerning the coverage of employers 
with fewer than 50 employees. 

Section 303. Membership 

The Commission shall be composed of 12 voting members and 2 
ex-officio members appointed as follows — 1 senator, appointed by 
the majority leader of the Senate, 1 senator appointed by the mi- 
nority leader of the Senate; 1 member of the House of Representa- 
tives appointed by the Speaker of the House of Representative^, 1 
member of the House of Representatives appointe. by the minority 
leader A the House of Representatives; and 8 additional members, 
2 appointed by each of the above. Such members shall be appointed 
by virtue of demonstrated expertise in family, disability and labor- 
management issues and shall include representatives of small busi- 
ness. The Secretary of Health and Human Cervices and the Secre- 
tary of Labor shall serve as nonvoting ex-officio members. 

Section 304. Compensation 

The Membeis of the Commis ion shall be unpaid. 

Section 305. Powers 

The Commission shall meet within 30 days of appomtment and 
shall hold such hearings as appropriate The Commission may 
obtain from any federal agency information necessary to enable it 
to carry out this Act. The Commission may request use of the fa- 
cilities, services, or personnel of any Federal agency to assist in 
carrying out its duties. 

Section 306. Termination 

The Commission shall terminate 1^0 days after the date of the 
submission of its final report to the Congress 
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TITLE IV—MISCELLANEOUS PROVISIONS 

Section 401. Effect on other laws 

Nothing in this Act shall be construed to affect any federal or 
state law prohibiting discrimination or any state law which pro- 
vides greater family or medical leave rights. 

Section 402. Effect on existing employment benefits 

Nothing in this Act shall diminish an employers obligation 
under a collective bargaining agreement or employment benefit 
plan to provide greater leave rights nor may the rights provided 
under this title be diminished by such an agreement or plan. 

Section 403. Encouragement of more generous leave policies 

Nothing in this Act shall be construed to discourage employer*^ 
from adopting leave policies more generous than required under 
this Act. 

Section 404. Regulations 

The Secretary shall prescribe such regulations as are necessary 
to carry out this Act. 

Section 405. Effective dates 

This Act shall generally take effect 6 months after the date of 
enactment. In the case of a collective bargaining agreement, in 
effect on the date of enactment, the Act shall take effect upon the 
termination of the agreement, but no later than 12 months after 
enactment. The Commission on Familv and Medical Leave shall 
take effect on the date of enactment. 

Section 501 Coverage of congressional employees 

The rights and protections provided under sections 106 through 
107 (other than section 106(b)) shall apply to employees of the 
House of Representatives. Enforcement of this provision shall be in 
accordance with the House adopted Fair Employment Practices 
Resolution. 

Changes in Existing Law Made by the Bill, as Reported 

In compliance with clause 3 of Rule XIII of the Rules of the 
House of Representatives, changes in existing law made by the bill, 
as reported, are shown as follows (existing law proposed to be omit- 
ted is enclosed in black brackets, new matter is printed in italic, 
existing law in which no change is proposed is shown in roman): 

TITLE 5, UNITED STATES CODE 
PART I— THE AGENCIES GENERALLY 
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Subpart A — General Provisions 
CHAPTER 21-I)EFINITI0NS 

****** Hi 

§ 2105. Employee 
(a) • ♦ * 

******* 

(c) An employee paid from nonappropriated funds of the Army 
and Air Force Exchange Service, Army and Air Force Motion Pic- 
ture Service, Navy Ship's Stores Ashore, Navy exchanges, Marine 
Corps exchanges, Coast Guard exchanges, and other instrumental- 
ities of the United States under the jurisdiction of the armed forces 
conducted for the comfort, pleasure, contentment, and mental and 
physical improvement of personnel of the armed forces is deemed 
not an employee for the purpose of — 

(1) laws (other than subchapter IV of chapter [53] 5J, and 
subchapter III of chapter 63, of this title, subchapter III of 
chapter 83 of this title to the extent provided in section 
8332(bK16) of this title, and sections 5550 and 7204 of this title) 
administered by the Office of Peisonnel Management; or 

(2) subchapter I of chapter 81, chapter 84, and section 7902 of 
this title. 

This subsection does not affect the status of these nonappropriated 
funds activities as Federal instrumentalities 

♦ *♦*♦♦♦ 

CHAPTER 63— LEAVE 

♦ * * ♦ * ♦ ♦ 

SUBCHAPTER III-FAMILY ASD TEMPORARY MEDICAL LEAVE 

(UJl Definitiorus 

6J Family leave 

6'JJo Temj^<)rar\' medical leave 

6'J'i4 Certifieatum 

H.l.) 5 tloh pro tec 1 1 o n 

6'JJ6' Prohibition ofioenwn 

Health msurarw 
6' l^S Re^ii hit ions 

SUBCHAPTER HI—FAMILY AND TEMPORARY MEDICAL 

LEAVE 

§633L Definitiom 

For purposes of this subchapter — 
(D ''employee'' means — 

(A) an employee as defined by sectwn 6''WI(J) of th's title 
(excluding an individual employed b\ the government of 
the Distru't of Columbia): and 

(B) an individual under clause (v) or Ox) of such sectrm; 
whose employment is other than an temporary or intermittent 
basis. 
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02) 'serious health condition'' means an illness, injury^ im- 
pairmenty or physical or mental condition which involves— 

(A) iruatient rare in a hospital, hospice^ or residential 
health care facility; or 

(B) continuing treatmenty or continuing supervision, by a 
health care provider; 

(S) ''child'' r^.eans an individual who is — 

(A) a biological adopted, or foster child, a stepchild, a 
legal ward, or a child of a person standing in loco parentis^ 
and 

(BHi) under 18 yeat^ of age. or 

(li) IS years of age and older and incapable of self-care 
because of mental or physical disability; and 
(Jf) "parents" means a biological foster, or adoptive parent a 
parent'in-laWy a stepparent, or a legal guardian. 

§6332. Family leave 

(a) Leave under this section shall be granted on the request of an 
employee if such leave is requested — 

(1) because of the birth of a child of the employee; 

(2) because of the placement for adoption or foster core of a 
child with the employee; or 

(3) in order to care for the employee's child or parent who has 
a serious health condition. 

(b) Leave under this section — 

(1) shall be leave without pay; 

(2) may not, in the aggregate, exceed the equivalent of 18 ad- 
ministrative workweeks of the employee during any J4'r,ionth 
period; and 

(3) shall be in addition to any annual leave, sick leave, tem- 
porary medical leave, or other leave or compensatory time off 
otherwise available to the employee. 

(c) An employee may elect to use leave under this section— 

(1) immediately before or after (or otherwise in coordination 
with) any period of annual leave, or compensatory time off oth- 
erwise available to the employee; 

(2) under a method involving a reduced workday, a reduced 
workweek y or other alternative work schedule; 

(3) on either a continuing or intermittent basis; or 

(4) any combination thereof 

(d) Notwithstanding any other provision of this section — 

(1) a request for leave under this section based on the birth of 
a child may not be granted if or to the extent that, such leave 
would be used after the end of the 12-month period beginning 
on the date of such child's birth, and 

(2) a request for leave under this section based on the place- 
ment for adoption or foster c 'e of a child may not be granted 
if or to the extent that, s' t leave would be used after the end 
of the 12'month period beginning on the date on which such 
child is so placed. 

(e) (1) In any case in which the necessity for leave under this sec- 
tion is foreseeable based on on expected birth or adoption, the em- 
ployee shall provide the employing agency with prior notice of such 
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expected birth or adoption in a manner which is reasonable and 
practicable. 

(2) In any case in which the necessity for leave under this section 
is foreseeable based on planned medical treatment or supervisiony 
the employee — 

(A) shall make a reasonable effort to schedule the treatment 
or supervision so as not to disrupt unduly the operations of the 
employing agency, subject to the approval of the health care 
provider of the employees child or parent; and 

(B) shall provide the employing agency with prior notice of 
the treatment or supervision in a manner which is reasonable 
and practicable. 

§6333, Temporary medical leave 

(a) An employee who, because of a serious health condition, be- 
comes unable to perform the functions of such employee's position 
shall, on request of the employee, be entitled to leave under this sec- 
tion. 

(b) Leave under this section — 

(1) shall be leave without pay; 

(2) shall be available for the duration of the serious health 
condition of the employee involved, but may not, in the aggre- 
gate, exceed the equivalent of 26 administrative workweeks of 
the employee during any 12-month period; and 

(3) shall be in addition to any annual leave, sick leave, 
family leave, or other leave or compensatory time off otherwise 
available to the employee. 

(c) An ewnloyee may elect to use leave under this section — 

(1) immediately before or after (or otherwise in coordination 
with) any period of annual leave, sick leave, or compensatory 
time off otherwise available to the employee; 

(2) under a method involving a reduced workday, a reduced 
workweek, or other alternative work schedule; 

(J) on either a continuing or intermittent basis, or 

(4) any combination thereof 

(d) In any case in which the necessity for leave under this section 
IS foreseeable based on planned medical treatment or supervision, 
the employee— 

(1) shall make a reasonable effort to schedule the treatment 
or supervision so as not to disrupt unduly the operations of the 
employing agency, subject to the approval of the employees 
health care provider; and 

(2^ shall provide the employirg agency with prior notice of the 
treatment or supet vision in a manner which is reasonable and 
practicable. 

§6334, Certification 

(a) An employing agency may require that a request for family 
leave under section 6*JJ2(aHrJ) or temporary medical leave under sec- 
tion 63 3 J be supported by certification issued by th^^ ^^alth care pro- 
vider of the employee or of the employee s child or parent, whichever 
IS appropriate. The employee shall provide a copy of such certifica- 
tion to the employing agency 

(b) Such certification shall be sufficient if it states — 
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(1) the date on which the serious health condition com- 
menced; 

(2) the probable duration of the condition; 

(3) the medical facts within the providers knowledge regard- 
ing the condition; and 

(^) for purposes of section 6333. a statement that the employee 
is unable to perform the functions of the employees position. ' 

§6335. Job protection 

An employee who uses leave under section 6332 or 6333 of this 
title is entitled to be restored to the position held by such employee 
immediately before the commencement of such leave. 

§6336. Prohibition of coercion 

(a) An employee may not directly or indirectly intimidate, threat- 
en, or coerce, or attempt to intimidate, threaten, or coerce, any other 
employee for the purpose of interfering with such employee's rights 
unaer this subchapter. 

(b) For the purpose of this section, 'intimidate, threaten, or coerce' 
includes promising to confer or conferring any benefit (such as ap- 
pointment, promotion, or compensation), or effecting or threatening 
to effect any reprisal (such as deprivation of appointment, promo- 
tion, or compensation). 

§6337. Health insurance 

An employee enrolled in a health benefit plan under chapter 89 of 
this title who is placed in a leave status under section 6332 or 6333 
of this title may elect to continue the employees health benefits en- 
rollment while in such leave status and arrange to pay into the Em- 
ployees Health Benefits Fund (described in section 8909 of this title), 
through that individuaVs employing agency, the appropriate em- 
ployee contributions. 

§6338. Regulations 

The Office of Personnel Management shall prescribe regulation.^ 
necessary for the administration of this subchapter The regulations 
prescribed under this subchapter shall be consistent with the regula- 
tions prescribed by the Secretary of Labor under title I of the Family 
and Medical Leave Act of 1989. 

******* 
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MINORITY VIEWS ON H.R. 770 



The legislation subject to this report, stated simply, constitutes 
misguided public policy. It attempts to address perceived societal 
problems arising from changing workforce demographics with a 
sledgehammer, flawed approach which will ultimately be counter- 
productive to the interests of both employers and employees. 

H.R. 770 is not a bipartisan effort. Twelve of the thirteen Repub- 
lican members of the Education and Labor Committee voted 
against H.R. 770, and the Administration opposes the bill. Secre- 
tary of Labor Elizabeth Dole has stated that she will advise the 
President to veto the bill and any mandated leave legislation. 

I 

Need for the legislation 

H.R. 770 is a legislative initiative in search of a problem to solve. 
Proponents of the bill claim that American employers are not ad- 
justing to the increasing numbers of women in today's workforce 
and believe, therefore, that Congress must impose a federal man- 
date that requires employers to provide unpaid leave. We disagree. 
Employers are offering new, customized benefit packages to their 
employees in ever greater numbers to meet their family, disability, 
and other needs. A 1987 study by the Bureau of Labor Statistics 
(BLS) of well over a million establishments (including small em- 
ployers) demonstrated that approximately 63 percent of those sur- 
veyed had some type of flexible work schedule/child care policy for 
their employees. A 1988 BLS benefit plan survey of over 30 million 
employees at medium and large firms found that approximately 90 
percent were covered by disability leave * with some level of 
income replacement and that one-third were covered by formal 
benefit plains providing maternity leave to care for a newborn 
child; such leave was narrowly defined and considered separately 
from other leave benefits, such as sick leave or vacation leave, 
which might also be used for this purpose. Similarly, a 1988 survey 
of over 1500 companies of all sizes by the American Society for Per- 
sonnel Administration (ASPA) found that 89 percent provided dis- 
ability leave (68 percent, paid). A 1987 study by the National Coun- 
cil of Jewish Women's Center for the Child, conducted in 100 com- 
munities across the country and including responses from over 
2»000 employers of all sizes, found that 72 percent of women a', 
firms with 20 or more employees and 51 percent of women at firm^L 
with less than 20 employees receive a minimum of 8 weeks of job- 
protected medical leave for pregnancy Forty percent provided an 
additional period of family leave to women. 



'Of course, unHj'r the Pregniifuv OisCnniin.jtton Ait. such ptiluif^ niu^t cdv^t disnbihtv duv 
to pregnancy, child liirth, .md rt'latfd mcdital condition^- 
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These recent surveys mark a trend towards the voluntary provi- 
sion of gi eater benefito in the areas of family and medical leave. A 
1986 survey of almost 400 large comp ;nies conducted by Catalyst, a 
New York research and advisory organization, found that about 35 
percent have increased thv^ length of paid maternity leave in the 
past five years. Most of these firms have progressive policies which 
now offer a paid maternity leave package of up to three months. 
The Catalyst survey also revealed that 95 percent of those compa- 
nies grant short-term d^sabilily leave (38.9 percent, fully paid; 57.3 
p^ercent, partially paid; 3.8 percent, unpaid), that 90.2 percent con- 
tinue full benefits, and that 80.6 percent guarantee the same or a 
comparable job. Another study by the Conference Board, a business 
research group in New York, showed that 2,300 companies now 
offer some form of maternity ^cave—a fourfold increase since 1982. 
Finally, it should be noted, as the General Accounting Office (GAO) 
stated on February 7, 1989, in its testimony before the Subcommit- 
tee on Labor-Management Relations, that many employers without 
formal policies no doubt already, nevertheless, accommodate em- 
ployees on an ad hoc basis. 

This trend will likely continue. According to the U.S. Depart- 
ment of Labor s 1987 ''Workforce 2000" study, over 60 percent of 
new entrants into the labor force will be women. Only one in seven 
(15 percent) will be native white males. Simultaneously, the lower 
birthrate of the I970's is resulting in a shrinking labor pool. Em- 
ployers, therefore, v^ill face intense competition to recruit and 
retain workers, most of whom will be women. Simple principles of 
supply and demand — without government involvement — will re- 
quire employers to davelop benefit/leave packages responsive to 
the needs of these workers. 

Proponents of H.R. 770 often cite similar policies in other indus- 
trialized nations as a rationale for imposintr mandated family and 
parental leave policies on the American economy, vVhat they fail to 
recognize, however, are the basic philosophical and cultural differ- 
ences which set Americ^ apart from any other nation on eaith. For 
example, they often cite the fact that Japan provides 12 weeks of 
partially paid maternity leave to Japanese women in the work- 
force. An article which appeared in The Washington Post on Feb- 
ruary 8, 1988, by Margaret Shapiro, entitled 'In Japan, the Son 
Still Rises — Women's Main Role Remains Housewife" sharply de- 
lineates our cultural differences: 

In a country where wives are often addressed by their 
husbands as oi ("hey you") or gusai ("dumb wife"), and the 
term "women's wid^m" means shallow thinking, career- 
minded women are a rarity. 

Women make up about 40 percent of Japan*s workforce. 
But those who venture outside the house usually are given 
the lowest paid, least significant work, often wearing office 
uniforn>s with aprons to run errands and pour tea for 
bosses and male colleagues. On average, they earn half of 
what men do. 

While most women begin working upon graduation, 
more than two-thirds quit when they get married and 
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most of the rest resign when they are pregnant, citing a 
combination of persona^ desire and social pressure. 

"I was directly told what a shameful thing it is to con- 
tinue working when I was pregnant, that it doesn't look 
good to be working," said Ichiko Ishihara, the only woman 
ever to become a top department store executive here. 

Sweden is also often cited as an example of responsibile govern- 
ment intervention in the area of family leave. But Sweden's labor 
market **is sex segregated to an exceptional degree," and women 
are "rarely found in management positions," according to a 1989 
study by the Women's Research and Education Institute. 

Other differences are equally as stark. For example, it has been 
estimated that th/ee quarters of industrialized nations pay their 
manufacturing workers less than v/hat a comparable worker earns 
in the United States. Should Congress, therefore, require that 
wages be lowered in this country? Obviously not. Tue point is only 
that analogies from foreign countries with different cultures and 
economies have little persuasive value as to what policies are 
proper for this country. 

Finally, it might be asked whether we wish to draw upon the 
practices of European countries w^hich have demonstrated job 
growth far behind that of the United States While cause-and-effect 
relationships are always difficult to draw precisely, it is worth 
noting, according to a study by Lhe National Federation of Inde- 
pendent Business, that: 

Those nations with the lowest proportion of benefits to 
wages-'-\us1 aiia. U.S.A., and Japan— also have the highest 
levels of employment growth; 

These same nations exhibit lower levels of unemployment 
and duration of unemployment; 

Moreover, in looking at female labor participation rates, it 
would appear that irjreasing fringe benefits (as a percentage 
of w^ages) has no effect; and 

American companies have been boosting their productivity 
by adding more capital and more labor, but European compa- 
nies have been utilizing capital instead of labor Labor market 
rigidities, wage and benefi*^ mandates are resulting in excessive 
substitutions of capital for labor in Europe 
None of this is to say that there are not gaps in coverage for 
family and medical leave in this country or that tragic examples of 
abusive treatment d^ not exist. Testimony before the Subcommittee 
has demonstrated otherwise. But, given the growing responsiveness 
of employers and the likelihood of this trend continuing, we believe 
that Congress should require more than anecdotal information, rel- 
atively isolated examples of problems, and questionable analogies 
to ^jractices in foreign countries before it enacts virtually unprece- 
dented legislation imposing mandated benef .s 

Costs 

What J?gree of economic burden would the Family and Medical 
Leave Act of 1981) place on employers? Supporters of the bill were 
pleased when GAO in November i987, estimated (based on a study 
of 80 firms in two natropolitan labor markets, Detroit and Charles- 
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ton, and other information) that thj legislation would cost Ameri- 
can businesses approximately $188 million annually at the 50-or- 
more-employees coverage threshold and $212 million annually at 
the 35-or-more-employees threshold. GAO reiterated these figi^iet; 
(in its February 1989 testimony before the Subcommittee) but als) 
noted that recent marketplace changes (including health insurance 
premium increases of 23 percent between 1985 and 1988) would 
likely increase the costs by about 30 percent, i.e., ,^244 million to 
$276 million. While the costs projected by the GAO are significant, 
the estimates significantly understate the true ^ist of the legisla- 
tion, for several reasons: 

(1) Health Care Coverage Costs; Other Cos^s.— Most importantly, 
GAO's cost estimates reflect only the cost of required continuation 
of health insurance coverage. Even accepting GAO's estimates— a 
study by Robert Nathan Associates estimated that costs for health 
care coverage could range from $188 million to $573 million annu- 
ally, depending on certain factors— it is important to note that 
other costs have been ignored. Based on its limited survey of 80 
firms in two marketplaces, GAO determined that no costs, includ- 
ing losses in productivity, would be incurred as a result of absences 
of employees on leave, concluding that temporary replacement 
workers could be hireu at costs comparable to that of the employee 
and, where no replacement was hired, the employee's work could 
be assumed by other employees on the job. No conclusion has been 
niore strongly disputed b> the business community— the very enti- 
ties with actual experience in managing workforces and producing 
products— on the bpsis that it ignores significant costs associated 
with recruitment of a new, replacement employee, training (by 
other employees) of the replacement employee, the overall sub- 
standard performance during this period of training and adjust- 
ment, and the resultant lower levels of productivity. Further 'f no 
replacement worker is hired, the work of the employee on leave 
either is not performed or must be undertaken by fellow employ- 
ees; either situation results in reduced productivity which will evi- 
dence itself in lower rates of production or a lesser quality in goods 
produced. Further, when work cannot be easily assumed, overtime 
wage costs may be incurred. 

The GAO analysis appears to assume that workers are complete- 
ly fungible and can be placed in and out of different jobs without 
difficulty, like widr^ets, without training or job acculturation. It 
also assumes that most companies ^re normally operating at such 
levels of inefficiency that a worker here cr there will not be missed 
and that his or her work can be easily opread out among other 
workers without impairin;^ output. While these assum; ')ns may 
be true about some types of jobs and some companies, surely they 
do not typify the American workplace. 

While it is difficult to determine, as the eniployer community 
has acknowledged, the costs of this legislation over and above those 
of health care coverage, some estimates can be made 

The American Society for Personnel Administration (ASPA) esti- 
mates that the cost of recruiting a new employee usually amounts 
to about one-third of the new employee's annual salary, that the 
cost of training a new employee usually amounts to about 10 per- 
cent of the new employee's annual salary; and that the cost of pre 
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ductivity down time (the time lost while the new employee learns 
the job) often amounts to 50 percent of the first year's salary 
Using the AS^A guidelines, the approximate cost of replacing an 
empoyee earning an annual salary of $12,000 would amount to 
$4,000 in recruitment expenses, $1,200 in training costs, and $6,000 
in lost productivity— a total of $11,200. 

GAO, in its report, estimates that if H.R. 770 were to be enacted, 
1 n7?,000 employees would take advantage of it in the first year. 
GAO also estimates (based on its survey of 80 firms) that 30 per- 
cent of those workers would be replaced with temporary employees 
during their absence. If only 80 percent of the 1,()75,000 employees 
were replaced during their absence, the cost to employers (based on 
the above calculations) just for temporarily replacing employees 
could conservatively be estimated at .^56,280,000. 

Of course, this estimate does not ( over losses in productivity or 
overtime wages which would likely rejult when an employee is not 
replaced. These costs defy dollar quantification but are, nonethe- 
less, significant 

(2) Definitions. — GAO found the critical definition of '^serious 
health condition" in the bill unworkable for the purposes of esti- 
mating costs under its survey. It, therefore, defined the term for 
the purposes of estimating cost for leave for the care of an ill child 
and for employee disability as that requiring thirty-one days of bed 
rest and, fo. the purposes of estimating cost for leave for the care 
of an ill parent, as that requiring long-term assistance requiring 
daily assistance with personal hygiene, mobility, or taking medica- 
tion. In fact, the criteria provided for leave for a ''serious health 
condition" under H.R. 770 (as discussed in more detail below) is so 
broad and general that it would apparently allow leave for many 
less severe conditions not covered by GAO's definition, greatly in- 
creasing costs. Indued, GAO itself estimated in 1987 that costs of 
the bill would increase by another $120 million (increased by an ad- 
ditionr' 30 percent for 1989) if serious illness was defined as requir- 
mg twenty-one days or more of bed rest rather than thirty-one 
d.iys H.R 770 would likely allow medical leave for less serious con- 
di\ oiis not even meeting test. 

''Key EmrAoyee'' Exemption —GAO, based on its own descrip- 
tions of the requirements of H.R 770, has apparently seriously mis- 
interpreted the scope of the so-called ''key employee" exemption of 
the bill, assuming it completely exempts from coverage employees 
who are among either the highest paid 10 percent or the five high- 
est paid employees in the employer's workforce, whichever is great- 
ei In fact, the relevant provisions of the bill are much more limit- 
ed, only exempting such employees *rom the right to reinstatement 
if denial of such reinstatement would be necessary to prevent "sub- 
stantial and grievous economic injury to the employer's oper- 
ations." Further, even assuming that an employee met this rigid 
criteria, he or she would still be entitled to health benefit cover- 
age—the very costs which form the basis of the GAO estimates. 

Similarly, but less importantly, GAO also apparently views the 
"new child" leave provisioiis as limited to birth or adoption In 
fact, they are broader, also including children placed into foster 
care. 
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(4) Care for New Childreru^GAO assumed that only women 
would take leave to care for new children; H.R 770, of course, pro- 
vides for paternity leave. 

(5) Leave Offset.— The GAO cost analysis assumes that women 
will take the full 10 weeks of leave allowed under the bill, but that 
about 6 weeks of this leave will be their available paid vacation, 
sick, and disabilitv leave. However, H.R. 770 limits the substitution 
of any employee'^ leave for any part of the 10-week period to vaca- 
tion, personal or family leave. Therefore, under H.R. 770, an em- 
ployee would not be able to take sick leave or disability leave as a 
part of the allowf d 10-week family leave. 

(6) Unemployment Insurance (UI) Cos^6'.— Significant, additional 
UI costs will result as workers hired to replace employees on leave 
are terminated, upon the return of the employee. According to the 
UBA, a nonprofit association w^hich studies the UI system, replace- 
ment workers hired for ten weeks at the federal minimum wage 
could, depending on various factors then qualify for UI benefits in 
nineteen states and the District of Columbia. A replacement 
worker earning the average hourly wage of $9.23 (as estimated in 
the April 1988 Employment and Earnings Report of the U.S. 
Bureau of Labor Statistics) c^uld qualify foi UI benefits in thirty- 
seven states and the District of Columbir\. 

{7) Future Costs.— GAO estimated in its February 1989 testimony 
that its 1987 estimates should be increased by 30 percent. Given 
the ever-escalating costs of health care, the costs of this bill will 
continue to increase dramatically. What will the costs be next year, 
*n two years, in four years? 

(8) Litigation Costs. — The cost will probably be enormous In this 
regard, the experience of the U.S. Department of Labor in adniinis- 
tering the Veterans' Reemployment Right [VRR] Act is instructi/e. 
The VRR Act, sharing similaritiecj to the Family and Medical 
Leave Act, provides that an employee taking leave ^o serve on 
active duty in the military, as a reservist, or as a member of the 
National Guard must be offered reinstatment to his or her same 
position, or to a comparable position, following service Between 
1984 and the second q arter of 1988, the Department of Labor re- 
ceived approximately 14,000 inquiries and processed 7,532 cases 
under this statute. Obviou'^ly, the number of employees covered by 
H.R. 770 is infinitely greater than that of the VRR Act, The impli- 
cations for future litigation are clear 

(9) Pubbc Cos/s\— While beyond the scope of the GAO study, it 
should also be noted that public sector costs v/ill be significani— 
either in terms of additional Department of Labor enforcement and 
administrative personnel or in terms of reduced enforcement of 
current programs as personnel are shifted to meet the demands of 
this legislation. 

In sum, the probable costs of this legislation will oe considerable, 
and certainly much more than its proponents claim In a time of 
continuing competitive difficulties and a trade deficit of $9 5 billion 
Congress has the responsibility to enact laws which create a posi- 
tive economic climate, not laws with uncertain benefits which will 
further burden Am ^rican businesses and reduce job giowth in this 
country. 
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Flexibility or mandate 

It is important to note that the trend in employee benefit pro- 
grams for the past decade has been away from providing a single 
benefit program to which all employees must subscribe, and, 
rather, towards servHner up benefits 'cafeteria style." Recognizing 
that a business can ocate only a certain dollar amount per em- 
ployee for benefits, cafeteria plans offei a broad range of choices 
which permit each employee to select those benefits that meet his 
or her individual needs. 

in shar-D contrast to this trend, H.R. 770 would legislate against 
flexible benefits. It would require that each employee's benefit 
''budget" be spent on a benefit that the employee may neither 
want nor need. But why should a single employee, or a married 
employee with no children, be forced to accept from his or her em- 
ployer a benefit that will never be needed, while at the same time 
forfeiting a benefit which may be needed? Not surprisingly, accord- 
ing to the "Employee Attitude Survey on Flexible Compensation" 
(Swinehart Consulting, Inc.), 91 percent of women and 80 percent 
of men prefer flexible plans as opposed to those with fewer stand- 
ard, required bene ^ts. 

The adverse impact of mandated, fixed benefits such as H.R. 770 
would require on tht; availability of other benefits to employees 
was touched upon in various testimony before the Subcommittee 
but was perhaps best summarized by Dr. Earl Hess, founder and 
president of Lancaster Laboratories, testifying on behalf of the U.S. 
Chamber of Commerce on February 7, 19S9: 

[A]ny mandated benefit is likely to replace other, some- 
times more preferable, employee benefits. A mandated 
benefit, regardless of now worthy it may be, does not in- 
crease the employee benefits **pie"; rather, it redivides it 
in a manner dictated bv powerful special-interest groups 
If one employee benef s required, then another benefit, 
perhaps one more greatly desired by the employees of a 
particular company, must be eliminated or reduced to 
offset the costs associated with the new mandated benefit 
Employee benefit packages differ among employers accord- 
ing to tb^ir affordability and the needs of individual em- 
ployers and their employees. 

Parental leave deprives employers and employees of the 
ripht to be flexible in negotiating alternative benefits, such 
as longer vacations or better medical insurance. All em- 
ployees—male, female, young and old— will be subject to a 
uniform parental leave law, whether they are new parents 
or not, whethei they like it or not, or whether they can 
a.Tord to take advantage of it or not Federal legislation ig- 
nores the irrelevance of benefits that are meaningful only 
to a portion of the workforce 

In short, mandated benefits help, if anyone, only the few employ- 
ees who fall within the legislated criteria while benefits available 
to other employees diminish 



Expansion of legislation 

If H.R. 770 were to be enacted, it would be difficult for Congress 
to resist future demands to impose paid mandated leave on employ- 
ers, vastly increasing costs. H.R. 770's predecessors required that a 
Commission be established to etudy the possibility of mandating 
paid leave, and — while this prov^ision was dropped in H.R. 770-— it 
is highly unlikely that this goal has been abandoned. Indeed, S. 
345, H.R. 770's companion bill, retains this mandate. Further, testi- 
mony presented to the Committee on March 5, 1989, by the 
Women's Legal Defense Fund assures us that this goal has simply 
been placed in abeyance: 

If we truly had a national policy of accommodating fami- 
lies and work, we might have a whole range of employer 
requirernents, tax incentives, and other public policy 
mechanisms to ensure the effectuation of that policy. At 
the very least, employees would have the right to "paid," 
job-guaranteed leave. . . . 

Similarly, it would be difficult for Congress to resist future de- 
mands to expand the types of leave required by this bill to cover 
other special-interest groups. History has demonstrated that Con- 
gressional programs usually expand, rarely contract. 

Discrimination 

Finally, it is an unfortunate reality, but a reality nonetheless, 
that this legislation will likely result in increased discrimination 
against women in hiring and promotions. 

Ms. Cynthia Simpler, Personnel Manager for James River Corpo- 
ration, testify?ng on behalf of the American Society for Personnel 
Administrators before the Subcommittee on February 7, 1989, co- 
gently discussed this probable result of ILK. 770: 

There are other, less apparent costs involved as well. 
Since working women will be viewed as the most likely 
candidates for parental leave, hidden discrimination will 
occur if this bill becomes law. Women of child-bearing age 
will be viewed as risks, potentially disrupting operations 
through an untimely leave. Anyone who has had a secre- 
tary out on maternity leave knows how chaotic the office 
is when an inexperienced temp steps in to take her place. 
Who takes care of the territory when a sales representa- 
tive drops out for ten weeks? Who will close the books if 
the only accountant in the plant goes out on parental 
leave.'' Unlike men, women must still constantly piove 
that they can handle the responr ibilities of work and 
family at the same time. If this legislation passes, it will 
only reinforce the prejudices which already exist. Conse- 
quently, we will find "employment opportunities*' in less 
critics 1, lower paying jobs. 

II 

Even assuming that some form of federally mandated family and 
disability leave was appropriate, we would continue to oppose en- 
actment of K.R. 770 because it remains a legis itive initiative that 
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is fundamentally flawed. The structural framework that it would 
establish for the administration of the required benefits would be 
unworkable, as a practical mat.jr, would fail to allow for legiti- 
mate needs of employers in orderly managing their workforces to 
produce a quality product, and would likely lead to extensive litiga- 
tion as employers and employees disagree over the proper interpre- 
tations of the many vague provisions in the bill. While it is here 
impossible to discuss all of these problems in detail, the most sig- 
nificant can be summarized under the following areas: 

(1) pefinitions.—The definitions of ''serious health condition" 
and ''health care provider'' are particularly critical to the imple- 
mentation of H.R. 770's requirements. For example, an employee 
may take family leave for the care of a child or parent suffering 
from a "serious health condition," and may take temporary medi- 
cal leave only when suffering from a '^serious health condition" 
that renders him or her unable to perform the functions of his or 
her position. Further, an employer may require certification by a 
"health care provider" as to the existence of the "serious health 
condition" claimed as a basis for leave and may also condition an 
employee's return to work upon a certification by the employee's 
"health care provider" that the employee is able to resume work. 
Despite the key role that these two concepts play in the implemen- 
tation of this legislation, they are defined in gru iy broad, general 
terms which will lead ^nly to misunderstandings between employ- 
ers and employees as to when leave is appropriate, resultant litiga- 
tion, and. frequently, abuse of the rights provided by this bill In 
brief, a "serious health condition" may be any condition which in- 
volves impatient care in various facilities or "continuing treatment 
or continuing supervision by a health care provider' [emphasis 
added]. What constitutes "continuing" treatment or supervision is 
less than clear, i^nd while a limited definition of health care prr>- 
vider, such as a licensed medical physician, might provide some as- 
surances that only truly serious conditions would qualify for leave, 
in fact the applicable definition is much broader, including any 
person licensed to provide health care services or any other person 
determined by the Secretary of Labor "to be capable of providing 
health care services." One might wonder what expertise the Secre- 
tary of Labor has to apply in evaluating medical service qualifica- 
tions, and which individuals will, in fact, be ultimately approved by 
the U S. Department of Labor. 

Notably, is already di:5cussed, even GAO was unable to utilize 
the definitions provided by iI.R. 770 in calculating coots, adopting 
its own criteria for "senous health condition" leave GAO expressly 
noted the difficulty of defining, serious health condition under the 
bill 

There is another matter related to the cost of this iegis 
lation that wa»Tants attention, namely the need to clarify 
the definition of serious health condition under the provi- 
sions r the bill permitting leave to care for seriously ill 
children and temporary medical disability Currently, 
there is substantial room for varyin^^ intvjjrL'nuor^ ^'oi ex 
ample, the cost of the bill would increase hy irearly .^il^O 
m jlion if serious illness is a.ssamed to be 21 drys or more 
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of bed rest rather than 31 days, as in our at^imate. [Em- 
phasis added.] 

In sum, GAO was stating, and we agree, that the relevant defini- 
tions provided by the bill are unworkable and so elastic as to be 
meaningless. This key problem alone is fatal to H.R. 770. 

(2) Broad Eligibility for Leave/Benefits: Exemptions.— W\rt\xa\\y 
all employees of a covered employer, regardless of the nature of 
their work or impact of their absence, will be eligible for family 
and medical leave under H.R. 770. Any employee who has worked 
one year for the same employer and has worked at least 1,000 
hours (about 20 hours a week) qualifies. Thus, after one year of 
part-time work, an employee would be eligible for up to 25 weeks of 
leave over the next year. Unfortunately, the broad criteria estab- 
lished by the bill governing availability of leave make the likeli- 
hood of actual use of most or all of such leave more probable than 
might first appear. The problems with the definition of "serious 
health condition ' and "health care provider" upon which entitle- 
ment for use of lii family care and temporary medical leave hinge 
have already been dit assed. The extended "familial" relationships 
created by the legislation through expansive definitions of "son or 
daughter" and "parent" exacerbate this problem. Further, there is 
apparently no requirement that faiaily leave actually be needed, in 
the sense that exigent circumstances exist, before it is taken. The 
birth, adoption, placement in foster care, or "serious health condi- 
tion" of a "son or daugther," or the "serious health condition" of a 
"parent," alone tri^^gers eligibility for the leave. Thus, an employee 
could apparently take 10 weeks off "in order to care for" a parent, 
a stepparent, or a parent-in-law even though (as would likely often 
be the case) the aid of the employee was not actually necessary — 
such as when another relative or professional attendant was tend- 
ing to the needb of the ill "parent." Similarly, an employee could 
take 10 weeks off in order to care for a stepchild, or a child living 
with a divorced spouse, v;ithout regard to whether the employee ac- 
tually had custody, )t the minor. And, of course, an employee could 
take 10 weeks off "because of a child's birth, adoption, or place- 
ment in foster care even though an able-bodied, unemployed spouse 
was at home to care for the child, in sum, many facutal situations 
will qualify employees for the full 10 weeks of leave provided by 
this bill; emergency, pressing, or unusual circumstances need not 
exist. 

Certain "key" employees are exempt from reinstatement rights 
under the bill but remain eligible for continued health benefits cov- 
erage. As already discussed above, this exemption— the only one in 
the bill— is extremely limited as much employees must be among 
the highest paid in the workforce and those whose reinstatement 
would cause substantial and grievous economic harm to the em- 
ployer. It would seem that an exemption tied to the nature of an 
employee's work, availability of replacements, and impact of the 
employee's absence would have been more realistic. 

Finally, it is worth emphasizing that as the bill contains few em- 
ployee exemptions, it contains fewer employer exemptions. All 
types of employers above the 50/35 employee threshold, including 
State and local governments, regardless of ih,. . mature of iheir oper- 
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ations, are covered. Hospitals, police departments, firefighters, spe- 
cialized private sector services — large or small— must be prepared 
(possibly at a moment's notice) to fill a position, how^ever critical, 
with a temporary employee or do without the work of that employ- 
ee. The Majority did add, at Committee markup, specially tailored 
provisions to address the needs of local public schools. PreFumably. 
many other types of organizations may now also step forward ex- 
pecting special consideration of their own unique problems. 

(3) Employer Control of Leai;e.— Stated simply, H.R. 770 alk)ws 
employees virtually unrestrained discretion as to when to take 
leave, how long to stay out on leave, and when to return, rendering 
employer workforce planning extremely difficult. "Serious health 
condition" leave can be taken in intermittent segments of time so 
long as ''medically necessary." Proponents of the bill will argue 
that certain provisions require an employee to give ''reasonable 
and practicable" notice of foreseeable leave for birth or adoption 
(but not, peculiarily, for foster care) and, similarly, to provide "rea- 
sonable and practicable" notice of foreseeable leave for planned 
medical treatment or supervision and to "make a reasonable effort 
to schedule" such leave without disrupting "unduly" the employ- 
ers operations, subject to the approval of the employee's "health 
care provider." However, the bill is silent as to what these fluid 
concepts mean and, more importantly, as to any sanctions, such as 
denial of leave, an employer could impose upon an employee for 
failing to meet these vague obligations. The "obligations" will be, 
therefore, essentially meaningness except in the most outrageous 
cases of noncompliance by an employee. 

U) Reinstatement and Health Benefits Rights.— Under H.R. 770, 
the employer must restore an employee to the same position or an 
equivalent (in all terms and conditions of employment) position, 
v/henever, quite literally, the employee decides to return from 
leave, subject only to a right to reque^^L medical certification, b> the 
employee's "health care provider," of the employee's ability to 
resume work. The employer clearly has no discretion to dehy rein- 
statement tor a short period of time or for any time at all, much 
less until an equivalent position becomes available. Nor does an 
employer have the nght to require that an employee periodically 
report in (by telephone or in writing) as to the basis for continued 
leave or as to when he or she expects to return to work, if at all. 
The difficulties this poses for an employer attempting to decide 
whether a vacated position should be filled on a temporary or per- 
manent basis or held open pending the uncertain return of an em- 
ployee are not hard to imagine. Further, the right to require an 
employee to be certified by the employee's "health care provider" 
as able to resume work is an empty one given the uncertain defini- 
tion of a "health care provider." An employer, if only for tort li- 
ability and workers' compensation reasons, should be allowed to re- 
quire, at a minimum, certification by a licensed physician selected 
by the employer. (An amendment to this provision made at Com- 
mittee markup— that nothing in the provision shall supersede local 
or State law or applicable collective bargaining agreements— does 
not resolve this problem. Many situations likely will not be ex- 
pressly addressed one way or another by law or by bargaining 
agreements.) 
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Of course, during leave, health benefits covera^ must also be 
continued under H.R. 770 as if the employee remained on the job. 
However, while the implicit quid pro quo to this continued cover- 
age is the employee's return to worK, there is no mechanism by 
which an employer could recover benefit costs from an employee 
who chooses, even voluntarily not to return to the position at the 
end of the leave period. The employer cannot ask an employee to 
guarantee his or her return (or even to provide written notice of 
his or her intention to return); indeed, the employee has every in- 
centive not to state his or her intentions in order to secure the 
longest possible coverage. The inequity of this arrangement, togeth- 
er with the requirement that the employee be reinstated immedi- 
ately upon return, is best exemplified by a related case study of an 
employer, as cited by the National Federation of Independent Busi- 
ness in its February 7, 1989, testimony before the Subcommittee: 

We recently had a young woman wiio requested three 
months' maternity leave which we granted. In order to 
hold her job, we employed a temporary employment serv- 
ice to fill this job as secretary/receptionist. During the 
leave, we paid all benefits. At the end of the leave, the in- 
dividual informed us of her decision not to return to the 
labor force. In other words, we went through a period of 
inefficiency and delay in being able to seek and train a re- 
placement (as well as a monetary outlay to cover fringe 
benefits) for an employee who did not return. 

Other problems are also evident. For example, it is the apparent 
intention of H.R. 770's sponsors that the 18 to 36 month continu- 
ation of health care coverage requirements under Title X of the 
Consolidated Omnibus Budget Reconciliation Act (COBRA) would 
not begin until after it is clear that the employee would not be re- 
turning to work, rather than to allow computation of the continued 
coverage period from the time when leave began. Further, it is un- 
clear how an employer who maintains a health plan to which an 
employee contributes through payroll deductions, a common ar- 
rangement, ^ uld collect payments fror an employee on unpaid 
leave. Could an employer require cash payments before or during 
l.ave and terminate coverage when such payments were not forth- 
coming, or must the employer make the employee's payments and 
await the uncertain return of the emplo:ee to be reimbursed? 
These are real problems which are not properly addressed by this 
legislation. 

(5) Enforcement/Damages.— U.R 770 establishes an entirely new, 
overly complex enforcement scheme. Indeed, the enforcement pro- 
visions alone comprise close to half of the entire text of Title I (the 
non-federal sector requirements) of the bill. Under this novel 
scheme, an employee may file a charge with the Department of 
Labor, or file a private cause of action in Federal or State court 
with a jury trial. A charge must be processed by the Department 
through several levels, including administrative law judge hear- 
ings, along a very precise, expedited timetable. A failure by the De- 
partment to comply with "any obligation" in a ''timely manner" 
would then entitle an employee to file in court, subject to certain 
conditions. Judicial review could follow in any case The employer 
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''shall" be liable for damages for (1) lost wages and benefits plus (2) 
an amount equal to the greater of (a) lost wages and benefits or (b) 
consequential damages (including pain and suffering) capped at 
three times lost wages and benefits. (A successful ''good faith'' de- 
fense would allow the court to reduce damages to lost wages and 
benefits.) These provisions for enforcement and, particularly, dam- 
ages are virtually unparalleled under other major labor laws. 
These typically provide for no private cause of action when an ad- 
ministrative review and enforcement niechanism has been estab- 
lished or, in those cases where such mechanism exists, at least, im- 
portantly, require a filing with the relevant agency first to allow 
that agency an opportunity to act on the charge and to engage in 
conciliation. Moreover, where a private cause of action is allo>v^d, 
the applicable procedure typically does not provide for an exten- 
sive, quasi-judicial hearing review process within the agency. ^ Simi- 
larly, no known labor statute gives a complainant the vague right to 
bring a civil action after a charge has been filed on the basis that the 
agency has failed to meet "any obligation" under the statute in a 
"timely manner." Most importantly, no major labor statute provides 
for recovery for compensatory damages such as pain and suffering or 
for potential quadruple backpay liability. Typically, such statutes 
provide for backpay and benefits or, under some circumstances, 
double backpay and benefits. 

Of course, unique rights may demand anique remedies, despite 
the resultant uncertainties and litigation costs, but it is difficult to 
believe that the rights afforded by this bill deserve greater protec- 
tion than those provided under Title VII of the 1964 Civil Rights 
Act, the Age Discrimination in Employment Act, the National 
Labor Relations Act, the Fair Labor Standards Act, the Equal Pay 
Act, the Davis-Bacon Act, the Service Contract Act, or the Reha- 
bilitation Act of 1973 

Finally, it is worth noting that the Department of Labor, under 
two different secretaries serving in two different administrations, 
has twice expressed problems with these procedures. On September 
9, 1988, then Secretary of Labor Ann McLaughlin wrote to Senator 
William Armstrong addr\. ssing the enioi cement procedures in S 
2488, which were similar to those now in H.R. 770, noting that the 
Department was concerned with the bill's rigid enforcement proce- 
dures and time frames, lack of prosecutorial discretion, and poten- 
tial workload impact on other enforcement programs On March 7, 
1989, Secretary of Labor Elizabeth Dole in informing various Mem- 
bers of the Committee on Education and Labor that she would 
create a new and costly Federal bureaucracy to administer its re- 
quirements 

in 

In summary, we oppose this legislation becaus is unnecessary, 
will result in excessive costs, will adversely affect the development 
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of flexible benefit packages to the detriment of many employees, 
may result in increased discrimination against women, and will 
likely ultimately lead to future demands for paid family and medi- 
cal leave and other benefits which Congiess will be unable to 
resist. H.R. 770 is also a flawed legislative initiative in that it fails 
to address many legitimate concerns of employers in managing 
their work-forces and would generaly be unworkable in practice. 

Tom Coleman. 
Tom Petri. 
Steve Bartlett. 
Tom Tauke. 
Richard K. Armey. 
Harris W. Fawell. 
Pall B. Henry. 
Fred Grandy. 
Cass Ballenger. 
Peter Smith. 
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SUPPLEMENTAL VIEWS BY REP. STEVE GUNbERSON ON 
H.R. 770, THE FAMILY AND MEDICAL LEAVE ACT OF 1989 

It is true as stated in the Majority's views cn H.R. 770, that the 
United States has experienced a demographic revolution in the 
composition of its workforce in recent years. The participation of 
women in the labor force has risen from 19 percent in 1900 to more 
than 52 percent today — with 44 percent of the labor force being 
composed of women. Therefore, I believe that Federal legislation to 
encourage the provision of protected family leave in today's work- 
place is very definitely warranted. If there is a proper role for the 
Federal government to play in encouraging and possibly in provid- 
ing job security protection to working family members, it is in this 
area. However, I have a numbe*' of serious concerns over H.R. 770 
as it requires employers to provide leave that extends far beyond 
basic protections that should be provided under Federal law. 

There is no question that at a time when 44% of our Nation's 
workforce is comprised of women, a number that is expected to in- 
crease to 47% by the year 2000, we must take into account the very 
special needs of this population in the workplace. This is expecially 
important since the vast majority of those women who work today, 
do so for purely economic reasons. Therefore enactment of Federal 
legislation to protect the job security of working parents mav be 
justifiable, but only if we view our role as simply setting minimum 
standards under these limited circumstances, and only when efforts 
to encourage the provision of such leave have failed. 

There is legitimate debate today as to whether or not mandates 
should be the vehicle for achieving such job protected leave for 
working family members. Mandates in this area run the risk of 
backfiring and resulting in increased discrimination in the hiring 
and promotion of women in their child-bearing years. 

The Federal Government's first option should be to provide in- 
centives to employers to provide leave for such family situations, 
especially to provide paid leave and cafeteria plans that offer em- 
ployees flexibility in the determination of their individual needs. If 
and when incentives fail, then I feel that limitec^ mandates should 
be considered. 

However, if we decide to go the route of imposing mandates on 
employe i to provide family and medical leave, as opposed to first 
trying the incentive approach, such requirements must be fair and 
reasonable, setting .iinimum standards of protection. We must not 
take the approach provided for under H.R. 770, which provides 10 
weeks of protected family leave and 13 weeks of protected medical 
leave. This legislation runs the risk of allowing an employee to 
take 25 weeks of leave over a 1 year period It is simply too much 
too soon. 

In fact, the further we get away from the specific purpose of al- 
lowing families, particularly women, to have children while main- 
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taining eb.....ial employment, the less of a chance we have in 
seeing any form of family leave legislation enacted in this or any 
other Congress. When we begin to extend this job security protec- 
tion into other areas, particularly when we mandate lengthy peri- 
ods of medical leave and leave for caring for family members other 
than children, we run the risk of stifling efforts by employers who 
are increasingly providing flexible, individualized benefits plans to 
workers; of tying employers's hands, particularly where jobs are 
not easily filled temporarily; and of imposing inflexible policies 
that will result in too many workers being absent from the work- 
place at a single time. 

In recent years a significant number of States have begun consid- 
eration of legislation that would provide job protection to working 
family members, but the bulk of these laws concentrate only on 
maternity or parental leave for birth or adoption of a child, and 
care for seriously ill children. Of those who have enacted legisla- 
tion, most just provide minimum protections for working parents 
so as not to tie the hands of employers. Few of these extend leave 
for care of family members other than employee's children or for 
medical leave, and those who do such as Wisconsin provide very 
limited, basic protections. 

Last year the State of Wisconsin enacted what I consider to be a 
reasonable approach to the issue of providing job protection to 
family members in need of taking leave for the birth or adoption of 
a child, for care of a seriously ill family member, or for serious ill- 
ness. Under Wisconsin's law, employees who have worked for an 
employer for 1 year or more must be granted 6 weeks of upaid 
leave for the birth or adoption of a child; 2 weeks for care of a seri- 
ously ill child, spouse, or parent; and 2 weeks for a serious illness. 
Over a one year period an employee may take a maximum of 8 
weeks of leave for any combination of the above. This law, while 
still in the implementation stages, provides what seems to be very 
basic protections to eriiployees recognizing the changing neec^ 3 of 
the v/orking family member while still not going beyond the 
bounds of basic job protection. 

For those of us who would like to see legisL .on enacted that 
would result in increased provision of jcb protected family and 
medical leave for all employe'^s, we see H.R. 770 as reported, as a 
threat to the realization of such a goal. We may have a chance of 
enacting tor the 1st time, a Federal policy that n^nkes the work- 
place more sensitive to the needs of the working fr nily 1 hope that 
we can come to agreement on legislation that would provide mean- 
ingful incentives tc employers to provide family and medical leave 
to working family members, or a least legislation that would pro- 
vide limited but lair mandates which provide basic job orotection 
for employees. If we find, after careful study that we truly need to 
extend this protection further, then we should do ao at at later 
time. 

Steve Gunderson. 
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ADDITIONAL VIEWS OF THE HONORABLE MARGE ROUKE- 
MA, H.R. 770, THE FAMILY AND MEDICAL LEAVE ACT OF 

1989 

I must reluctantly part company with my Republican colleagues 
on the Education and Labor Committee and endorse the Family 
and Medical Leave Act, H.R. 770, a? legislation which represents 
good personnel practice and sound public policy. While I under- 
stand their reluctance to initiate additional ''mandated employee 
benefits", I regard their opposition to this legislation as misplaced. 
This is the wrong issue on v/hich to join the battle over federal 
mandates. By opposing the Family and Medical Leave .vct, the 
most important piece of ''pro-family" legislation to come befoio the 
Congress in years, we risk the perceptio:. that we simply do not 
care about the future of the American famiiy. I don't bolieve this is 
a risk any thoughtful legislator— or employer— really wants to 
take. 

When I first considered ihe -anginal family leave bill, I was con- 
cerned that the legislation wn d cripple business compecitiveness 
and employee productivity. However, after careful consideration of 
demographic changes in the work force and the piessing hardships 
faced by workers to meet fundamental family responsibilities, I 
concluded that a compelling case exists to support the concept of 
family leave, but that le form of the legislation Iiad to be changed 
significantly tr meet the legitimate concerns of business. 

The initial bil' was too far-reaching and insensitive to ^he reali- 
ties faced by the average emplo>er Consequently, I negotiated a 
cr mpromise which resulted in decreasing costs to business while 
maintaining operational flexibility. In its current form, the Family 
and Medical Leave Act will not interfere v iih business productivi- 
ty. The details of the compromise are explained in the Report; how- 
ever, I would like to outline briefly the most sign"icant features of 
the compromise which addx'ess business Lcncerns. 

The original bill provided 18 weeks of family leave, 26 w^eks of 
medical leave, covered firms with 15 or more employees, and work- 
ers with more than 3 months' service, including most part time em- 
ployees. It did not contain an exemption for key employees. 

The compromise dramatically reduced the leave periods to 10 
weeks for family leave; 15 weeks for medical leave. The bill now 
covers businesses with 50 or more employees Key employees are 
exempt from reinstatement rights, if their absence wou'^ caa^e an 
employer subst-intial economic harm. Only those employees who 
have one year of service and work at least 20 houre a week will be 
covered. This effectively eliminates most part-time and seasonal 
workers Because of these changes, the costs of the bill were also 
greatly reduced. G\0 estimates an annual national cost of $188 
million per year in continuing health insurance benefits for those 
on leave. At a coverage threshold of 50 or more employees, the cost 

(82t 



er|c 



83 



of providing family and medical leave will be approximately $4.50 
per employee annually. Further, GAO estimates that only 1 in 300 
employees will avail themselves of Ipnvp under this !e^it>lation. 

Family and Medical Leave is a minimum standard of job protec- 
tion that is entirely consistent with the traditions of American 
labor law. It is completely consonant with such protections as child 
labor laws, anti-sweatshop codes, the minimum wage, and worker 
health and safety regulations. As society has changed, we nave 
always adjusted our labor protection standards to meet new cir- 
cumstances. 

The relationship betwee-' the American family and the work 
place has undergone drastic changes. Only 109r of American fami- 
lies have both a mother and father present with their children. 

Women now comprise 48% of the U.S. labor force Nearly one 
fourth of these working women have spouses who earn less than 
$15,000 per year. Nearly one half of all working women have chil- 
dren under 18 years of age and the proportion of wo^ len with chil- 
dren under age 6 who work full time has increased dramatically, 
and will continue to do so. These women work out of economic ne- 
cessity. More often than not, they are the sole support of their chil- 
dren. 

Since women are no longer at home to fulfill traditional care- 
giving roles as mothers, or to take care of ill elderly parents, socie- 
ty is undergoing a tremendous proceso of transformation. Funda- 
mental family responsibilities must still be met — but the family is 
on a collision course with the work place. Family and Medical 
Leave is, accordingly, not some radical new employee benefit, as 
critics as.ert, but a simple minimum labor standard that intelli- 
gentlv responds to the demographic changes in the American work 
force. 

Among the states with family leave statutes are California, Colo- 
rado Connecticut, Kansas, Massachusetts, Montana, Oregon, Penn- 
sylvania, Washington and Wisconsin. Numerous other states have 
family leave laws under consideration Several states have enacted 
family leave laws whose provision are considerably more generous 
than those contained in H.R 770. Businesses m those states are 
functioning very successfully with job protection guarantees. In the 
many hearings the Subcommittee on Labor-Management Relations 
has held on this legislation, not one business in any state with 
family and medical leave laws has come before us and stated that 
maintaining health insurance and job security for their workers 
was wreaking financial havoc in their business. No family and 
medical leave state has told us that these laws were destroying job 
growth or business productivity. 

We can only conclude that the "opposition to the Family and Med- 
ical Leave Act is based on the same considerations that led oppcn- 
tents, in another era, to assert that the Fair Labor Standards Act 
would disable job growth and impose unbearable burdens on em- 
ployers. Notably, since FLSA was enacted in 1938, American busi- 
ness has prospered In good economic times and in bad, minimum 
federal labor standards, such as Family and Medical Leave, post no 
threat to economic prosperity. 

I am confident that passage of this bill will bear out our past ex- 
perience with other such labor standards Family and Medical 
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Leave is indeed a modest proposal to provide job security to work 
ing Americans during a family medical crisis It is an issue of fun 



Marge Roukema. M.C 



INDIVIDUAL VIEWS OF REPRESENTATIVE GOODLING 



My decision to oppose H.R. 770, the Family and Medical Leave 
Act of 1989, was not easily made. Persuasive arguments, as with 
many controversies before Congress, can be made in support of and 
in opposition to the legislation. 

It is clear that employers are becommg more responsive to the 
family and medical needs of their employees and that this trend is 
likely to continue, if for no other reason than it makes good busi- 
ness sense in light of demographic chan^ es in America's workforce 
Nevertheless, it is also clear that gaps in employer policies exist 
and that, while many employers without formal policies no doubt 
accommodate their employees on a case-by-case basis, some work- 
ers will be denied even minimal leave and job protection rights 
during times of family crises. 

Whether this patchwork of employer practices is viewed as the 
glass being half empty or half full, I do not believe that federal leg- 
islation mandating leave is the proper response. The difficulty with 
such a mandate is that it in^.crently eliminates an individual em- 
ployers flexibility to effectively run a business while meeting the 
legitimate personal needs of his or her employees. Mandated leave 
const tutes a "one size fits alT' solution when the underlying 
premise to the solution — at least as applied to a universe as diverse 
as the American workplace — is patently false For example, a large 
corporate, white-collar office might well be able, without d ficulty, 
to provide ten weeks of paternity leave for the birth of a child, but 
a smaller employer whose employees are engaged in individual, 
skilled specialties may simply be unable to spare, for many rea- 
sons, an employee for that long of a period. Does this mean that a 
smaller employer will refuse to accommodate his or her employees 
and deny all leave? To the contrary, the employer is likely to fully 
understand the value of the employee and will undoubtedly at- 
tempt to work out some type of reasonable, if less than r rfect, ar> 
rangement for leave which will both retain the employees loyalty 
and allow the employer's business to operate. Of course, between 
these two examples are a myriad of other kinds of businesses and 
workforces, often in a constant, fluid state of change. Legislation 
such as H.R. 770 which eliminates an employer's discretion in de- 
veloping leave policies fails to recognize this reality and may well 
impose an impossible burden on many businesses, ultimately to the 
detriment of both employers and employees. In this regard, I share 
the Secretary of Labor's concerns, as noted in her March 7, 1989, 
letter discussing H.R. 770, that the ')ill will "impose the costs of 
leave mandatorily on employers regardless of their ability to 
absorb such costs thus reducing their productivity and U.S. com- 
petitiveness.'' 

For these reasons, and others—I am particularly concerr d with 
the possibility that the bill may have an adverse impact ^n the 
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availability of other employee benefits and may result in increased 
job discrimiiicitiun against women— 1 cannot support H.R. 770. Nev- 
ertheless, I recognize, as must others who oppose this bill, that 
there may come a time when we will need to reexamine < ur posi- 
tion. The employer community has represented that it is becoming 
increasingly sensitive to the family and medical needs of its em- 
ployees and is voluntarily, on a growing basis, accommodating 
those needs. Time will tell whether these promises and predictions 
become reality in the form of virtually universal employee cover- 
age under some form of reasonable leave policy, or whether legisla- 
tion ultimately becomes necessary 

Finally, I would like to particularly commend Rep. Roukema for 
attempting to find a common ground o.i this legislation between 
the opposing parties. The current bill being reported by the Com- 
mittee is largely a result of her successful negotiations over many 
difficult issues, and I believe that all members the Committee 
would agree that it is much improved over earlie \/ersions. Indeed, 
in the heat of the current debate, it is easy to lose sight of what the 
original Family and Medical Leave Act, as introduced in the 100th 
Congress, included: coverage of employers with or more employ- 
ees, 18 weeks of family leave, 26 weeks of temporary medical leave, 
eligibility after 3 consecutive months of employrr.ent or 500 hours, 
and a mandate to study the feasibility of paid leavt The very sig- 
nificant changes in each of these, and other, areas aow reflected in 
H.R. 770 are largely due to the efforts of Rep. Roukema. While 
many members will continue to oppose the biil, it '-an hardly be 
gainsaid that these changes alleviated mar y of the concerns of the 
employer community 

William F. Gogdling 
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